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These summaries are a compilation and abridgement of summaries originally published by the Florida Attorney General’s Office in their “Criminal Law Alert” publications.  Thanks to Carolyn Snurkowski of the Attorney General’s office for her efforts in producing the Alerts throughout the year and to Attorney General Charlie Crist for publishing the “Alerts” as a service to Florida law enforcement.  Also included are summaries of some Opinions of the Attorney General of interest. 

Where available, citations are added to assist in locating the cited case. Thanks to FDLE Assistant General Counsel Grace Jaye for securing the citations.
Do not solely rely upon these summaries for your understanding of the cases and opinions.  Officers utilizing this summary are cautioned to check with their own agency legal advisors before acting in reliance upon anything reported herein.  Some cases may change under further appellate review, and you should verify the cases reported in this summary have not been reversed, modified or otherwise changed. 
An electronic copy is posted at the FDLE General Counsel’s page of FDLE’s web site at: www.fdle.state.fl.us.  The Attorney General’s weekly  “Criminal Law Alerts” can be accessed via the Internet at: http://myfloridalegal.com/aglink.
In 2007, FDLE will be celebrating our 40th Anniversary of service to Florida law enforcement and the people of the state.   I trust you'll find this summary helpful in your work efforts.
Michael Ramage
FDLE General Counsel
U.S. Supreme Court
Florida DNA, sex offender registry statutes upheld



The U.S. Supreme Court, without comment, rejected a challenge to the Florida laws that require convicted sex offenders to register with the state – a process that allows their information to be posted on the internet – and to submit DNA samples for comparison to evidence gathered in future cases.
The court refused to review a decision of the 11th U.S. Circuit Court of Appeals, which upheld the statutes in a unanimous 27-page order in June. A group of 10 anonymous sex offenders, identifying themselves only as “John Does,” argued that the statutes violate their equal protection, privacy and travel rights, among others. Doe v. Moore,  (U.S. Supreme Court, 126 S.Ct. 624, 11/8/05).
Use of 911 recording - confrontation clause

Prosecutors may use a recording of a victim’s 911 telephone call as evidence even though the victim does not testify at trial without violating the defendant’s rights under the confrontation clause, the U.S. Supreme Court held.


In a 2001 incident in Washington state, Michelle McCottry called 911 seeking police assistance as she was being attacked during a domestic disturbance with her former boyfriend, Adrian Davis. Davis’ presence at McCottry’s home was in violation of a no-contact order. During the call McCottry described what was happening and asked for officers to be sent to her home. At trial Davis moved to prevent the taped 911 from being introduced as evidence because McCottry would not be testifying and, Davis said, use of the tape would violate his right to cross examine the witness against him. The trial court concluded that the statements made on the tape were not testimonial in nature and therefore did not violate Davis’ right to confront the witness. The Supreme Court agreed, noting that McCottry was clearly in need of immediate assistance by police and the statements she made were intended to provide important information to police as they arrived.  “We conclude from all this that the circumstances of McCottry’s interrogation objectively indicate its primary purpose was to enable police assistance to meet an ongoing emergency. She simply was not acting as a witness; she was not testifying,” the Court said. Davis v. Washington, (U.S. Supreme Court, 126 S.Ct. 2266, 6/19/06)
Right to choice of attorney

A trial court erred by denying a defendant the opportunity to hire his choice of counsel, even though the attorney that did represent him was competent, the U.S. Supreme Court held.


Cuauhtemoc Gonzalez-Lopez was convicted of conspiracy to distribute more than 100 kilograms of marijuana. His family hired an attorney to represent him, but he wished to hire a different attorney of his own choosing. The trial court refused to allow the defendant to be represented by the attorney he chose, and Gonzalez-Lopez argued on appeal that this denied him his right to counsel. In a 5-4 decision, the Supreme Court held that a defendant’s choice of counsel is so fundamental to the trial process that any wrongful denial of a defendant’s first-choice of representation warrants a per se reversal.   U.S. v. Gonzalez-Lopez, (U.S. Supreme Court, 126 S. Ct. 2557, 6/26/06)
11th CA
Qualified immunity denied deputy 

A Brevard County sheriff’s deputy was not protected from civil suit by qualified immunity because there was no arguable probable cause to arrest a homeowner following an incident outside the man’s home, the 11th U.S. Circuit Court of Appeals held.  Donovan Davis was hosting a family get-together when he saw a patrol car pull into his driveway. When he went to investigate, he was told by a deputy that if he did not leave the scene he would be arrested. Davis then tried to advise the deputy about a potential danger caused by the location of the patrol car and was told again to leave or he was going to be arrested. Davis alleges that after he asked to speak to the deputy’s superior and turned to walk away, the deputy forcefully arrested him for obstruction. Davis claims he was injured during the arrest and transport and sued for civil damages, asserting that his constitutional rights were violated. A lower court held that the deputy was protected by qualified immunity but the 11th Circuit reversed, finding that any reasonable officer would consider the deputy’s actions as clearly violating Davis’ rights. Because the deputy did not have any probable cause to make any arrest of Davis, the 11th Circuit said, the lower court’s finding must be reversed.


“Neither an owner’s simple inquiry as to why officers are present on his property nor a person’s attempt to bring a dangerous situation to the officer’s attention can be construed as obstruction of justice or disorderly conduct. Nor can a citizen be precluded by the threat of arrest from asking to speak to an officer’s superior or from asking for an officer’s badge number. Those inquiries likewise do not constitute obstruction of justice or disorderly conduct. Under the facts as alleged by Davis, we find that there was no arguable probable cause to arrest Davis, and, therefore, we reverse,” the 11th Circuit said. “Accepting Davis’ version of the facts, a reasonable jury could find that (the deputy’s) actions in effectuating the arrest constituted excessive force.”   Davis v. Williams, 451 F.3d 759 (11th CA, 6/7/06)
Expectation of privacy - pond area is not curtilage

An open view area that is not attached to a house and is separated by other structures on the property is not considered curtilage and therefore an individual does not have a expectation of privacy there, the 11th U.S. Circuit Court of Appeals held.  Warren Taylor was convicted of possession of a firearm by a felon after deputies were dispatched to his house after someone at the residence dialed 911 and abruptly hung up. The deputies entered Taylor’s property through a closed gate and were approaching the door when Taylor came around a barn on the property and confronted them. A deputy asked for Taylor’s consent to search the area he had came from, in order to make sure no one was injured. Taylor consented to a search around the barn. While looking around the barn, the deputy observed a trailer and saw fresh footprints from the trailer leading to a pond. Near the pond, the deputy found a pack with a knife, shotgun and cartridges. When questioned about the gun, Taylor said he threw it in the pond when he saw police approaching his house because he was a felon and didn’t want to be caught with a disallowed weapon. Taylor was convicted of the weapons possession charge and appealed, arguing that the deputy was not given consent to search the area around the pond and so the evidence should be suppressed.

The 11th Circuit disagreed, citing precedents holding that property not attached to the house and separated by other structures is not considered part of the house. The deputies had legal authority to be on the property and were given consent to search around the barn, and what the deputy found while searching around the barn was in plain view, the court said. As a result, the court said, the search around the pond did not violate Taylor’s expectation of privacy.  U.S. v. Taylor, 458 F.3d 1201 (11th CA, 7/28/06)
Florida Supreme Court

Police Department's internal police documents not available to cop killer to show predisposition to use excessive force.


A convicted cop killer was not entitled to internal police department documents in an attempt to show that the officer he killed had a history of using excessive force and therefore may have precipitated the actions that led to his death, the Florida Supreme Court held.  Albert Holland was convicted of the 1990 murder of Pompano Beach Officer Scott Winters as the officer attempted to arrest Holland as a suspect in an attack on a woman. 
Holland argued that the shooting was an act of self-defense and sought internal police documents to cast Officer Winters’ actions into doubt. The court rejected Holland’s assertion that he was entitled to the records and that his attorney was ineffective for failing to successfully pursue the documents.  “These internal police records were not admissible; therefore, appellate counsel cannot be deemed deficient for failing to raise this issue,” the unanimous court said. “(B)efore a defendant may introduce evidence of the victim’s character, he must first show that there was an ‘“overt act by the [victim] at or about the time of the [incident] that reasonably indicated a need for [self-defense].’ Holland failed to establish this prerequisite. The trial record does not support his claim that Officer Winters committed an overt act that would have caused Holland to act in self-defense. In fact, the record evidence of undisputed eyewitness testimony is that Officer Winters did not commit an overt act.”   Holland v. State, 916 So.2d 750 (Fla. 11/10/2005), cert. denied 126 S.Ct. 1790 (2006).
Arrest warrant used after illegal stop


An outstanding warrant (even though later determined to be issued in error) cures search when initial traffic stop was illegal, the Florida Supreme Court held.


Frierson was convicted of possession of a firearm by a felon. Frierson was stopped for failing to use his turn signal and having a cracked taillight, and the officer then learned from a dispatcher that there was an outstanding warrant for Frierson for "failure to appear." The officer arrested Frierson and during the SILA, discovered a firearm in his possession.  It was later determined that the warrant was for a different person.  Frierson challenged the traffic stop, claiming that the officer did not have authority to stop him for the reasons that led to the stop. The 4th DCA agreed that the initial stop was improper and therefore the subsequent search was invalid. The Supreme Court found that the stop was not made in bad faith of the officer and, in a 5-2 ruling, reversed that decision and reinstated Frierson’s conviction.


“(T)he outstanding arrest warrant was an intervening circumstance that weighs in favor of the firearm found in a search incident to the outstanding arrest warrant being sufficiently distinguishable from the illegal stop to be purged of the ‘primary taint’ of the illegal stop. Crucially, the search was incident to the outstanding warrant and not incident to the illegal stop. State v. Frierson, 926 So.2d 1139 (Fla., 2/9/06)
Right to attorney at lineup

The Florida Supreme Court rejected all claims of a triple murderer, including the killer’s claim that a police lineup violated his right to counsel because it was conducted before his attorney arrived.  Pablo Ibar was convicted and sentenced to death for the murders of Casmir Sucharski, Marie Roger and Sharon Anderson. On appeal he contended that his right to counsel was violated when police conducted a lineup without waiting for his attorney as he requested.
In rejecting Ibar’s claims, the justices concluded that because the state had not yet decided whether to prosecute Ibar at the time of the lineup, his right to counsel was not violated. Ibar v. State, 31 Fla. L. Weekly S149 (Fla.Sup.Ct., 3/9/06)
Criminal rules - DNA testing questions prior to accepting a plea

 
Trial judges must ask defendants, defense lawyers and prosecutors whether they know of any evidence that could be used for DNA testing before the judges can accept guilty or no-contest pleas, under new rules adopted on an emergency basis by the Florida Supreme Court.


The justices adopted the rule of criminal procedure to conform with new legislation designed to establish early in the process whether potential DNA evidence exists that could exonerate the defendant. If such evidence exists, under the new rule the trial judge can delay proceedings on the defendant’s behalf and order DNA testing. While all seven justices approved the new rule, three of them said the importance of the issue would lead them to also require that trial courts make specific findings as to the existence of DNA evidence during the plea proceedings.


“This issue is far too important, and the legislative intent for a definitive resolution too clear, to leave any ambiguity as to the existence of this evidence that may result without a definitive finding by the court,” Justice Anstead wrote, with Justices Pariente and Quince concurring.  In Re: Amendments to Florida Rules of Criminal Procedure 3.170 and 3.172, 31 Fla. L. Weekly S 596 (Fla. Sup. Ct., 9/21/06) (Subject to modification or withdrawal.)
Courts have authority to subpoena executive agency information "for informational purpose"

A circuit court judge does have the authority, without violating separation of powers, to subpoena information and testimony from officers of an executive branch agency regarding a matter within the jurisdiction of that court, as long as it is for narrowly defined informational purposes, the Florida Supreme Court ruled.


The justices unanimously overturned a decision of the 3rd DCA, which had determined that trial courts lack constitutional or statutory authority to issue a subpoena duces tecum to officers of state government concerning matters within their executive authority. In the instant case, a juvenile court judge directed three officers with the state Agency for Persons with Disabilities, “or other designated person(s),” to appear in court with documents to explain why a child was not yet receiving particular services through the agency. The Supreme Court concluded that both the Rules of Juvenile Procedure and Florida Statutes authorize such a subpoena “for narrowly defined informational purposes,” in part because the subpoena does not demand the appearance of specific high-ranking agency officials but instead directs an appearance by whichever personnel can best address the issues before the court.


“The subpoena . . . did not require these specific officials to attend the hearing. The subpoena specifically noted that any designated person could produce the documents and appear before the court. The subpoena apparently sought to question the APD official with the most knowledge about the issue and the documents requested . . .,” Justice Cantero wrote for the court. “Thus, APD could produce one of the mentioned officials or another official with knowledge, at its discretion. The subpoena does not require the attendance of the officials specified – or of any specific individual whatsoever.”  F.G., et al., v. Agency for Persons with Disabilities, 31 Fla. L. Weekly S610 (Not final.) (Fla. Sup. Ct., 9/28/06)
New Jury Instruction Re: INSANITY adopted by Florida Supreme Court on 9/28/06
Revisions were done to conform jury instructions to recent statutory changes. The Florida Supreme Court adopted new standard instructions for guiding juries on questions of a defendant’s sanity.
The new instructions are intended to address changes in the law pertaining to the criminal defense of insanity in Florida. In recent years the Legislature changed the law to reflect that a defendant’s voluntary intoxication is inadmissible to show that he lacked the specific intent to commit an offense or that he was insane at the time of the offense. In addition, lawmakers required that the defendant has the burden of proving the defense of insanity by clear and convincing evidence.  In re: Standard Jury Instructions in Criminal Cases (No. 2005-5), 31 Fla. L. Weekly S607, (Fla. Sup. Ct., 9/28/06)
1st DCA

Elections violation - use of employee pay envelopes for "I plan to seek re-election" message

An administrative law judge properly found that an incumbent sheriff who placed a letter in employees’ pay envelopes to inform them that he planned to run for re-election may have committed a technical violation of election law but did not commit a “willful” violation, the 1st DCA held.  The court reversed a finding of the Florida Elections Commission, which imposed a fine on the DeSoto County sheriff after resolving which of two possible legal definitions of “willful” should apply. After a personal tragedy left it unclear whether he would seek a second term, the sheriff produced a letter at his own expense notifying employees that he would run again. The text of the letter, which was included in employee pay envelopes, indicated that the sheriff was not soliciting donations or support through the letter but only wanted to clear up confusion.  The DCA said the administrative law judge acted within his discretion by concluding that the sheriff’s actions were not a willful violation of election law, and said the Elections Commission should not have overruled his factual finding that the sheriff’s violation was not willful.  Fugate v. Florida Elections Commission, 924 So.2d 74 (1st DCA, 2/23/06)
Reasonable expectation of privacy

A driver has no reasonable expectation of privacy regarding the contents of his passenger’s pockets and therefore lacked standing to have the evidence seized suppressed, the 1st DCA held.  David Ingram was arrested and charged with drug and paraphernalia charges. During a stop of Ingram’s vehicle, a state trooper asked Ingram’s passenger about a container in his pocket. After the passenger held out the small glass container, the trooper was able to determine that it likely contained crystal methamphetamine. This gave the trooper a basis to search Ingram’s vehicle, leading to additional drug-related evidence. The trooper then arrested Ingram, who claimed on appeal that the trooper illegally seized the passenger’s container and therefore the subsequent search was not valid. The DCA upheld the trooper’s actions and denied Ingram’s appeal.


“Because Appellant showed no reasonable expectation of privacy in the contents of his passenger’s pocket and . . . the searches were proper, the trial court correctly denied Appellant’s motion to suppress,” the DCA said. Ingram v. State, 928 So.2d 423 (1st DCA, 4/27/06)
Deputy’s testimony as to why he focused on defendant not improper hearsay

Because a deputy’s testimony was offered to refute the implication that his actions leading up to an arrest were racially motivated and was not offered for the truth of what he said, his statement did not constitute hearsay and therefore was properly admitted at trial, the 1st DCA held.  After he was convicted on drug charges, Alphonso Pope argued on appeal that the trial court committed reversible error when it allowed the deputy to testify that another person found to have drugs during a traffic stop identified Pope as the source of the drugs and told the deputy the specific motel room in which he could find Pope. The DCA concluded that the deputy’s testimony was offered not for the truth of its contents but to explain why the deputy focused on Pope, rather than other individuals, when he entered the motel room. Pope’s defense was based in part on the implication that the deputy’s actions had been racially motivated.

“Because the defense had made the deputy’s motive for focusing on appellant a material issue and the state offered the testimony for that purpose, the trial court did not abuse its discretion when it permitted it,” the DCA said.   Pope v. State, 932 So.2d 515 (1st DCA, 6/20/06)

Defendant’s right to choose attorney not qualified for case

A defendant has the right to choose his own attorney even if the attorney he chooses does not meet the requirements for handling the case, because a contrary ruling would violate the defendant’s Sixth Amendment right to the counsel of his choice, the 1st DCA held.
The state sought the death penalty when Nukarri Williams was charged with first-degree murder and attempted murder. Williams wished to appoint his own attorney, but the trial court pointed out that the attorney preferred by Williams did not meet requirements to handle a death penalty case. The judge questioned Williams to be certain he  understood the consequences of allowing his requested attorney to proceed with the case. Williams elected to continue with the attorney he hired, and was found guilty and sentenced to life in prison rather than death. On appeal, he argued that the trial court violated his rights by allowing him to be represented by an inexperienced attorney, but the DCA affirmed the conviction, concluding that the trial judge properly held an inquiry to make sure Williams understood the situation.


“In situations where a defendant’s Sixth Amendment right conflicts with a rule of procedure, the defendant’s constitutional right must prevail. Prohibiting a defendant from hiring his choice of attorney raises serious Sixth Amendment questions, especially in light of the fact that defendants are constitutionally empowered to represent themselves in such proceedings. Accordingly, we decline to ignore Williams’ exercise of his constitutional right,” the DCA said.  Williams v. State, 932 So.2d 1233 (Fla. 1st DCA, 7/11/06)
Agency not required to keep obese officer who could not meet new physical standards

Even though an obese public employee was able to meet the job requirements of her job as a jail detention officer, she was not entitled to keep the job when new standards were put in place and she was no longer able to meet the physical demands of the position, the 1st DCA held.  Bergita Evans was a detention officer with the Alachua County Sheriff’s Office. When the agency imposed a requirement that employees be able to pass a physical agility test, Evans’ doctor wrote a letter saying that her morbid obesity, osteoarthritis and hypertension would prevent her from taking and passing the agility test. The Sheriff’s Office fired Evans one month after the deadline for passing the test, citing her inability to carry out her duties in a manner that ensured the safety and welfare of the inmates and correctional officers. Evans filed a claim of handicap discrimination, which the Florida Commission on Human Relations dismissed. The DCA affirmed that dismissal, rejecting Evans’ argument that because she had performed her job satisfactorily before the new physical requirements were imposed, she was able to perform the essential functions required of her position.


“(T)here was competent substantial evidence that the physical agility test measured the ability of detention officers to perform tasks essential to the job,” the DCA said. “Although (the Sheriff’s Office) had temporarily accommodated her disability, it was not required to redesign the work of a detention officer in a manner that would eliminate essential functions of the position. As a result, Evans failed to show she was qualified for the position.” Evans v. Alachua County, 937 SO.2d 693 (Fla. 1st DCA, 7/31/06)
Specificity of charging document re: "resisting officer with violence"

In preparing a charging information, the state is not required to declare with particularity what specific legal duty a law enforcement officer was engaged in at the time of events leading to a charge of resisting an officer with violence, the 1st DCA said.  Thomas Young was stopped after an officer saw him almost cause a traffic accident. When he was asked if Young had anything dangerous in his possession, Young acknowledged having a small quantity of marijuana, which the officer confiscated. When the officer went to handcuff him, Young forcefully pushed the officer and ran. Young was tracked down and was charged with resisting an officer with violence. The defense claimed the state failed to specify the legal duty being fulfilled by the officer that compelled him to stop Young, and therefore the charge was insufficient. The trial court agreed and entered a judgment of acquittal. The DCA reversed, explaining that the state does not have to provide that level of detail in the charging document. The court also found that the evidence was sufficient to justify the stop.


“The State correctly notes that Young has not cited (nor has our independent research disclosed) any Florida statute or rule that requires an information charging the crime of resisting an officer with violence pursuant to section 843.01, Florida Statutes, to set forth the exact legal duty in which the officer was engaged at the time of the offense,” the DCA said. “The State correctly notes that the specific nature of the officer’s execution of a legal duty under section 843.01 is the proper subject of the proof, not the charge.”  State v. Young, 936 So.2d 725 (Fla. 1st DCA, 8/17/06)
Agency suspension of driver’s license – "traffic crash"


DHSMV's hearing officer properly interpreted the term “traffic crash” as used in state law when it suspended a woman’s license to drive, and a circuit court was wrong to overrule the agency’s action, the 1st DCA held.  Sherri Williams had her license suspended after she committed a DUI in an incident that ended with her vehicle in a drainage ditch. The arresting officer did not observe Williams behind the wheel, which is usually a requirement for a warrantless traffic arrest. However, the Department of Highway Safety and Motor Vehicles cited an exception that allows such an arrest by an officer who investigates at the scene of a “traffic crash.” That term is not defined in statutes, and a circuit court judge concluded that Williams’ actions did not result in a “traffic crash” because she did not make impact with another vehicle or object and did only about $100 worth of damage to her own car. The DCA reversed, granting the department’s motion to reinstate its suspension of Williams’ license.


“Although the term ‘traffic crash’ reasonably contemplates some degree of damage, it clearly does not imply that damage must have occurred to the property of another, nor does it set a minimum amount necessary in order for such an incident to legally occur,” the DCA said.  Department of Highway Safety and Motor Vehicles v. Williams, 937 So.2d 815 (Fla. 1st DCA, 9/18/06)
Disabled prisoner is not entitled to gain time equal to that earned by non-disabled prisoners


A disabled prison inmate is not entitled to an award of gain time equal to the maximum amount that he might have earned had he been able to perform the activities for which gain time is normally awarded, the 1st DCA held.
The court affirmed the finding of a trial judge, who denied prisoner Joseph O’Conner’s petition for a writ of mandamus over the gain time issue. The DCA said O’Conner failed to establish that he was deprived of due process or that the trial court departed from the essential requirements of the law in denying his bid for the gain time credits.


The DCA did rule in O’Conner’s favor on a secondary issue. The state imposed a lien on O’Conner’s trust account to cover the cost of his court filing, but the DCA said O’Conner was entitled to have the money returned because the length of time he will spend in prison would have been directly affected had his argument been successful.  O’Conner v. McDonough, 31 FLW D2497.   Not Final. (1st DCA, 10/5/06)
Voluntariness of consent to search

When a police officer conducts a traffic stop, calls for a canine unit backup and instructs the second officer to park his vehicle in a way that prevents the motorist from easily fleeing, the motorist cannot reasonably be expected to believe he is free to leave and therefore his consent to a search cannot be considered voluntary, the 1st DCA held.  The officer who pulled Sizemore over for a broken tag light called for backup because he believed Sizemore was acting nervously. After backup arrived, the officer concluded his investigation by giving Sizemore a warning on the tag light. As Sizemore was returning to his car, the officer stopped him and asked whether he had anything on him that would get him into trouble. Sizemore admitted to having marijuana in his pocket, and a subsequent search found more marijuana. The trial court denied Sizemore’s motion to suppress, but the DCA concluded that the use of the canine unit and the positioning of the officers’ vehicles, combined with the fact that the officer no longer had any reasonable ground to continue to detain Sizemore, made the search invalid.


“Despite the officer’s statement that the defendant was free to go, we cannot conceive that a reasonable person in appellant’s position would have believed his freedom of movement was unrestricted. We therefore conclude that appellant’s consent to search cannot be objectively viewed as voluntary, and, in the absence of a volitional search, the continued detention of the defendant was improper, requiring that the seizure of the items be suppressed,” the DCA said.  Sizemore v. State, (1st DCA, 10/11/06)
Probable cause - contents of arrest report

The fact that an officer failed to mention in his arrest report that he stopped a vehicle because he suspected the driver was drunk does not eliminate the “objective existence” of probable cause justifying the officer’s actions, the 1st DCA said.  An officer with the Jacksonville Sheriff’s Office was monitoring drivers’ speeds when he was flagged down by a motorist. The motorist reported that a specific vehicle was weaving in and out of its lane and that the driver appeared to be impaired. The officer asked a fellow officer to stop the vehicle, and the driver was arrested for driving under the influence of alcohol. The DCA rejected the driver’s arguments on appeal.


“Under the facts of this case, objective evidence established probable cause to believe that respondent was impaired while he was operating his motor vehicle. Accordingly, the absence of a statement in the arrest report, indicating that (the second officer) initiated the stop for suspicion of impairment, does not operate to negate the objective existence of probable cause,” the DCA said.  Department of Highway Safety and Motor Vehicles v. Maggert, (1st DCA, 10/1//06)
Evidence suppression - expectation of privacy

A defendant who told officers he knew nothing about luggage that contained illegal drugs cannot then argue he had an expectation of privacy regarding the luggage and therefore the drug evidence should be suppressed, the 1st DCA held.  The court rejected the appeal of Pablo Burgos, who claimed that the drugs found in the luggage should not be allowed as evidence because he was a guest in a home that was searched pursuant to a warrant. The drugs were found within the luggage, which was near Burgos as he slept in a guest bedroom.


“Given the testimony that the officers discovered Appellant sleeping in the guest bedroom and that the closed luggage was next to Appellant, but that Appellant affirmatively denied any knowledge or ownership of the luggage searched, he lacked any legitimate expectation of privacy, and the trial court correctly found that Appellant lacked standing to challenge the search,” the DCA said.  Burgos v. State, (1st DCA, 10/11/06)
2nd DCA
Intent to be within 1,000 feet of child care facility not necessary to sustain conviction.

The state did not need to show that a defendant intended to be within 1,000 feet of a child care facility when he possessed or sold cocaine in order to charge him with violating statutes establishing the distance requirement.  Spry v. State, 912 So.2d 384 (Fla. 2nd DCA, 10/19/05)
Failure to disclose spontaneous comments = Discovery Violation?

A trial court should have held a hearing to determine whether a defendant suffered prejudice when the state failed to inform his attorney of spontaneous comments that he had done nothing wrong he made to police officers at the time of his arrest, the 2nd DCA held.  Testifying during the trial, a police sergeant mentioned spontaneous comments that the defendant made, to the effect that he had done nothing wrong. The defense told the judge that those statements, as well as any Miranda warnings, were not included in any police reports and were never revealed to the defense during discovery. This amounted to a discovery violation, the defense asserted, and might have altered the overall defense strategy had they been revealed. The trial court rejected the claim without holding a hearing, and on appeal Powell argued that the trial court was obligated to hold a hearing to determine whether the state violated discovery rules. The DCA agreed, finding a discovery violation.
The conviction was reversed and a new trial ordered. Powell v. State, 912 So.2d (Fla. 2nd DCA, 10/28/05).
Editor's comment:  HOW would the state know if not in arrest report?  Does this mean the "I didn't do anything wrong!" response heard in many arrests now must be documented in the report?  Whose responsibility is it to inquire about such statements at deposition?  Is the state now obligated to disclose such statements in depositions even if the defense attorney never asks questions leading to such a disclosure?  
Failure to articulate reasonable suspicion to justify "frisk" plus actions without probable cause suggesting an immediate arrest dooms seizure of drugs and conviction.

An officer received an informant’s tip about drug sales, and the officer went to the location determined to handcuff those present in order to protect officer safety, before determining whether charges would be appropriate against particular individuals. When the defendant Rock came out of a bathroom, the officer forced him to the ground and searched his pockets, finding drugs. The officer acknowledged that his search of Rock was not to determine whether he had weapons, and Rock claimed the officer did not have probable cause to arrest and subsequently search him. The 2nd DCA agreed.  “Certainly the detectives had grounds to detain Rock and question him. Indeed, that was their plan. And they may have been justified in performing a weapons pat down. But instead of investigating and developing probable cause, they proceeded directly to an arrest and search,” the DCA said. “Rock's arrest was not justified by probable cause, and the State proved no other justification for the search. Therefore, the circuit court erred by denying Rock's motion to suppress.” Rock v. State, 912 So.2d 690 (Fla. 2nd DCA, 10/26/05)
Nonverbal withdrawal of consent for search



An individual who consents to a search may withdraw that consent through nonverbal actions, but only if the actions are clear and unmistakable such that his intent can be clearly understood, the 2nd DCA said in refusing to rule an officer’s consent invalid based on the suspect’s nonverbal actions.

Robert Haselier was legally stopped by an officer who asked to search his vehicle and person. Haselier consented to the search and complied when the officer asked him to empty his pockets, but then tried to return a breath mint container to his pocket. The officer saw the container and asked Haselier to hand it over. Haselier hesitated and sighed, but then gave the container to the officer, who found methamphetamine inside it. Haselier contended on appeal that his action in putting the container back in his pocket amounted to withdrawal of his consent to be searched, but the DCA concluded that Haselier did not exhibit enough action for someone to conclude he was revoking his consent.


“Mr. Haselier voluntarily removed the container from his pocket, returned it to the pocket, and gave it to the officer upon request.  His sigh was just a sigh.  His compliance with the officer’s request for the (mint) container was not done with the clarity of withdrawal . . .,” the DCA said. “Mr. Haselier consented to the search. He did not physically interfere with the officer’s search; he did not attempt to leave; he said nothing to indicate a withdrawal of consent. He willingly complied with the officer’s request.”  Haselier v. State, 932 So.2d 303 (Fla. 2nd DCA, 1/13/06)
Reasonable expectation of privacy in stolen objects

A defendant failed to show he had a reasonable expectation of privacy regarding a stolen laptop found in his car when it was searched by officers during a traffic stop, the 2nd DCA said.


Hicks was stopped after he was observed displaying abnormal behavior in a neighborhood.  After Hicks agreed to a search, an officer found mail from the address of a nearby house, along with several other items. The officer determined that Hicks did not have permission to have the mail. A laptop was discovered in the back seat of the car, and Hicks claimed the computer belonged to his uncle. Another officer began to search the laptop files in order to determine its owner, and Hicks argued that the officer did not have probable cause to search the laptop’s files. The DCA held that Hicks failed to meet the standard for proving that his rights had been violated.  "We affirm the trial court's judgments . . . not because of a bright line rule that thieves never have a reasonable expectation of privacy in stolen property but because Hicks failed to carry his burden of proof that his Fourth Amendment rights were violated,” the DCA said.   Hicks v. State, 929 So.2d 13 (Fla. 2nd DCA, 1/27/06)

No reasonable suspicion to stop man for "loitering and prowling"


Deputies did not have a reason to stop and arrest the defendant because his actions clearly did not meet the elements of the loitering and prowling statute, the 2nd DCA held.  Gary Rucker was stopped and questioned after he was seen walking down a street wearing wet and muddy pants. Deputies said the area where the arrest took place was a known area for burglaries, and the time of day they saw Rucker walking gave them reason to stop and question him. The deputies arrested Rucker for loitering and prowling, but on appeal Rucker said the deputies did not have reason to stop him.  The DCA agreed, finding that the circumstances did not give the deputies probable cause to stop and arrest Rucker and that the deputies clearly did not meet the elements needed to arrest someone for loitering and prowling. The court reversed the conviction and remanded the case for further proceedings. Rucker v. State, 921 So.2d 857 (Fla. 2nd DCA, 3/8/06)
Failure to administer "Miranda warnings" dooms consent to search

When an incriminating response can be expected as a result of police questioning, officers should give the suspect proper Miranda warnings, the 2nd DCA said.


When officers arrived at the scene of a false domestic call at Crystal Shuttleworth’s house, they stopped a car they saw backing out of the driveway. Shuttleworth was the passenger in the car, which her boyfriend was driving.  After conducting a patdown of the boyfriend, an officer asked if Shuttleworth knew of any contraband in the car. Shuttleworth admitted that there was cocaine under her seat. Two officers conferred and agreed that they had enough evidence to arrest Shuttleworth, but they asked her to let them into the house so they could investigate the call about a domestic dispute. 
Once the officers were in the house they saw contraband in plain view and arrested Shuttleworth. Shuttleworth moved to have the contraband in the house suppressed because she was already in custody and had not been given Miranda warnings. The trial court granted the motion to suppress the evidence and the state appealed, asserting that Shuttleworth consented to the officers entering the house and so they did not need to give her Miranda warnings. The DCA determined that the motion to suppress was properly granted.  "While more specificity would have assisted us in our review, see State v. Bell, 873 So. 2d 476, 478 (Fla. 2d DCA 2004), we are not left unenlightened as to an apparent basis for the decision below. The evidence before the trial court and the record before us demonstrate that Ms. Shuttleworth was entitled to Miranda warnings before she let the officers search her bedroom. Her alleged 'consent' to such a search was made under circumstances reflecting coercion or acquiescence to police authority during her detention. The officers knew of Ms. Shuttleworth’s involvement with contraband. Yet, while continuing to detain her during what apparently became a drug investigation, they failed to provide her the constitutional protections of Miranda. The record before us supports the trial court’s ruling."  State v. Shuttleworth, 927 So.2d 975 (Fla. 2nd DCA, 3/31/06)
"Miranda warnings" given to juveniles may require "explanation"


A juvenile with no prior experience dealing with law enforcement needs extensive explanation of his Miranda rights, and it cannot be considered sufficient that the warnings are simply read to the juvenile, the 2nd DCA held.


A Tampa middle school music teacher noticed that her lemonade smelled unusual and suspected someone had placed a cleaning solution in the drink . A city police detective – not a school resource officer – was assigned to investigate, and eventually a 14 year old girl identified as B.M.B. confessed to poisoning food or water with the intent to harm or kill a person. The detective tape recorded his second interview with the girl. During the interview the tape recorder was stopped, during which time the detective claims he read B.M.B. her Miranda warnings. After the machine was turned back on, she confessed to poisoning the drink. At no time did the detective attempt to contact he girl’s parents. B.M.B. argued on appeal that her confession and statements should have been suppressed because she was not given full information about her rights and could not knowingly waive them before her confession. 
The DCA agreed with B.M.B., finding that a girl of her age and experience requires more than just a mere reading of the Miranda warnings. "It is the State's burden to prove that a waiver of Miranda rights was knowing and voluntary. Sliney v. State, 699 So. 2d 662, 669 (Fla. 1997). This burden is even heavier when the suspect is a juvenile. J.G., 883 So. 2d at 923.
There is no bright-line rule that would render a confession by a juvenile involuntary. Ramirez,  739 So. 2d at 577. Instead, the "totality of the circumstances" must be considered. Id. at 575. The supreme court has concluded certain factors must be considered when a juvenile is involved. These factors are: (1) "the manner in which the Miranda rights were administered, including any cajoling or trickery"; (2) "the suspect's age, experience, background and intelligence"; (3) "the fact that the suspect's parents were not contacted and the juvenile was not given an opportunity to consult with his or her parents before questioning"; (4) "the fact that the questioning took place in the station house"; and (5) "the fact that the interrogators did not secure a written waiver of the Miranda rights at the outset." Id. at 575-76."  The court found that the girl could not fully appreciate the nature of the consequences of her confession, and found that the detective should have attempted to contact the girl’s parents so they could be present for the questioning. The DCA reversed the conviction and remanded for further proceedings.  B.M.B. v. State, 927 So.2d 219 (Fla. 2nd DCA, 5/3/06).
Knock and announce - use of distraction device


The use of a “distraction device” in the moments after law enforcement officers knock and announce their presence at a home significantly reduces the occupants’ ability to voluntarily open the door and therefore violates proper procedures for executing a search warrant, the 2nd DCA held.


James Spradley was arrested for armed trafficking of cocaine and running a cocaine house. During evening hours a team of officers planned to execute a search warrant on Spradley’s house. According to procedure the officers are instructed to knock on the front door, announce their presence and give the owner time to allow peaceful entry into the home. However, the officers knocked on a door that was separated from Spradley’s house by another door, and within seconds detonated a distraction device inside the house. Within 15 seconds the officers had knocked down the doors and were in the house. Spradley argued that the method used to enter his house was unreasonable because he was not given proper time to willingly let the officers enter. The DCA agreed and reversed Spradley’s conviction.

“By intentionally detonating the distraction device during the few seconds that the occupants had to go to the front door and open it, the police could not reasonably expect the occupants to accomplish that which was expected of them,” the DCA said. “Although in some circumstances a fifteen-second wait may be sufficient to satisfy the knock-and-announce requirement, the use of a ‘distraction device’ during the fifteen seconds, as its name suggests, dramatically diminishes the ability of the occupants of a home to permit peaceable entry within the allotted time.” Spradley v. State, 933 So.2d 51 (Fla. 2nd DCA, 5/19/06).
Illegal stop based on "need to talk about an incident"

The need to talk to an individual about an incident does not give officers sufficient reason to stop and detain the person without his consent, the 2nd DCA held.  After gathering information about an incident at a convenience store and obtaining a description of a vehicle seen leaving the area, St. Petersburg Police Officer Troy Achey stopped a truck matching the description. Danny Keeling was driving the truck when the officer pulled him over. Achey, who had not been told to stop the vehicle or detain the driver for questioning, noticed that Keeling was impaired and subsequently arrested him for driving under the influence. Keeling contends on appeal that Officer Achey had no reasonable suspicion to pull him over, and therefore the stop was illegal. The DCA agreed and reversed the denial of Keeling’s motion to suppress evidence against him.


“(I)it is clear that the officer lacked a founded suspicion to stop and detain Keeling or his vehicle. The commotion at the convenience store did not support the stop, and indeed the officers at the scene did not request a BOLO for Keeling or his vehicle. Officer Achey's independent observations did not, and could not, give rise to anything more than a mere suspicion of unlawful activity. If the officers desired to question Keeling concerning the alleged brawling incident, they should have waited for him to park and voluntarily exit his vehicle. At that point, a consensual citizen encounter would have occurred, and the odor of alcohol emanating from Keeling might then have served as probable cause to ultimately effectuate a valid DUI arrest,” the DCA said. Keeling v. State, 929 So.2d 1169 (Fla. 2nd DCA, 6/7/06)
Clarifying questions re: suspect’s intention to remain silent

Investigating officers acted properly when they asked clarifying questions of a murder suspect even after the man indicated he did not want to talk to them, because the events leading up to that moment suggested the man was willing to talk, the 2nd DCA said.


Samuel Pitts was charged in Polk County with the 2000 murders of David Lee Green and James Felker. When investigators arrived at his home at 4:20 a.m., Pitts voluntarily went with them to discuss the disappearance of the two men.  During a consensual interview, Pitts – who was 20 years old with an IQ of 82 – made statements regarding the whereabouts of the men and even attempted to assist in locating their bodies. Pitts was interviewed several more times but was not read his Miranda warnings until approximately 1:00 p.m., after the victims’ bodies were found.  After signing a waiver consenting to talk to investigators, Pitts was interviewed again on tape. At the beginning of the taped interview the investigator asked if Pitts wanted to talk about the incident, but Pitts answered “no sir.”  The officer asked again to clarify, and this time Pitts indicated he did want to talk to investigators.  Ruling on an interlocutory appeal, the DCA said the officers acted properly due to the uncertainty regarding Pitts’ intent.


“Given the uncertainty arising from the circumstances leading up to the initiation of the final taped interview, the officers were justified in seeking to clarify Pitts' intentions. In such circumstances, clarifying the intentions of the suspect is both warranted and necessary,” the DCA said.  State v. Pitts, 936 So.2d 1111 (Fla. 2nd DCA, 8/4/06)
Officers lacked reasonable suspicion simply because subject briskly walked from them

Plainclothes officers in an unmarked vehicle did not have reasonable suspicion to believe a man briskly walking away from them while talking on a cell phone was committing or about to commit a crime, the 2nd DCA said.  Michael Rhoden pled no contest to resisting officers without violence, as well as drug charges. Two plainclothes officers traveling in an unmarked car were patrolling a high-crime area when they saw Rhoden walking away quickly while looking back at their car. When the officers stopped the car and opened the doors, Rhoden began to run and the officers pursued. After the officers caught Rhoden, they found a pill bottle containing cocaine on him. On appeal, Rhoden contended the officers did not have reason to pursue him and therefore the stop and arrest were illegal. The DCA agreed and reversed the convictions.

“Rhoden was walking down the street at 1 p.m. in an area identified as a high crime area. The fact that Rhoden kept looking back at the unmarked vehicle following him was not an ambiguous act because it was not suggestive of criminal behavior,” the DCA said. “The task force members had no expectation of finding criminal activity in that specific location . . . and there had been no reports of criminal activity to which they were responding.” Rhoden v. State, 31 FLW D 2025. Not final. (2nd DCA, 8/2/06)
Liability - claim of false arrest, malicious prosecution: officers need not eliminate all possibility that suspect is innocent


Law enforcement officers must be allowed some room for error in determining that probable cause exists to make an arrest and cannot be held liable for failing to eliminate all possibility that the suspect is innocent, the 2nd DCA held.  The court reversed a jury finding that the City of Clearwater and one of its detectives were liable for malicious prosecution, false arrest and imprisonment and intentional infliction of emotional harm. The city and officer were sued by a man whose former girlfriend accused him of molesting her 2-year-old daughter. The detective conducted a multi-day investigation, during which he found some evidence – including medical reports – that seemed to support the man’s guilt and other evidence that refuted it. The DCA, noting that the case hinged on the “fluid concept” of probable cause, concluded that the detective did have probable cause to charge the man, and therefore reversed the lower court judgment.


“To establish probable cause, an officer is required to conduct a reasonable investigation, but the officer does not have to take every conceivable step to eliminate the possibility of convicting an innocent person,” the DCA said. “A prudent person could have reasonably believed the information provided by (the mother), the physician, and the (Child Protective Team) investigator. The information obtained through the course of the investigation would lead a reasonable officer to conclude that the offense of a lewd act on a minor child had likely been committed.”  City of Clearwater, et al., v. Williamson,      31 FLW D2005 (2nd DCA, 7/28/06)
Grounds for lawful arrest - use of false name prior to arrest is not basis for arrest

Providing false identification to a police officer is not grounds by itself for a lawful arrest, and therefore evidence seized during such an arrest must be suppressed, the 2nd DCA said.  Robert Whyte was convicted and sentenced for burglary of a conveyance and petit theft. Whyte, who admitted he had been drinking at the time, was arrested after he identified himself to officers by using a made-up name, and a search conducted after the arrest produced evidence of the theft. On appeal, Whyte argued that the trial court should have granted his motion to suppress evidence of the theft because under section 901.36(1), F.S., his use of a fictitious name was a violation of the law only if it occurred following arrest. The DCA agreed that Whyte’s arrest was based solely on his giving a false name, and therefore officers had no probable cause to believe any other crime had been committed prior to the arrest.



“Absent a reasonable suspicion or probable case to detain or arrest Mr. Whyte on some other lawful ground, Mr. Whyte’s failure to give his true name could not, alone, provide probable cause for the arrest,” the DCA said. “As a result, the search was not lawful, and the evidence procured during the subsequent search should have been suppressed.” Whyte v. State,     31 FLW D2460 (2nd DCA,  9/29/06)
Castle doctrine - state’s burden to disprove self-defense

Admittedly struggling with the competing aspects of Florida’s “castle doctrine,” the 2nd DCA threw out the case against a father who was convicted of manslaughter for defending his family and their adjacent homes against a man who threatened family members before assaulting the father.


Melvin Jenkins was convicted of manslaughter in the stabbing death of Bryan Cerezo. Evidence indicated that Jenkins’ daughter had a disagreement with Cerezo’s girlfriend, and Cerezo went to the trailers in which the Jenkins family lived. Jenkins and Cerezo then had a confrontation, and Cerezo threatened Jenkins’ life, punched him in the face and appeared ready to continue the physical aggression when Jenkins stabbed him with a knife he carried for his job as a roofer. 
Three eyewitness accounts supported various elements of Jenkins’ account of the fatal confrontation, although none of the three saw the entire incident. The DCA concluded that the state failed to present legally sufficient evidence to overcome Jenkins’ self-defense claim, which relied in part of Florida’s “castle doctrine” – the legal concept that a person is not obliged to retreat, and may instead use deadly force, when he is violently assaulted in his own house or immediately surrounding premises.  “While the defendant may have the burden of going forward with evidence of self-defense, the burden of proving guilt beyond a reasonable doubt never shifts from the State, and this standard broadly includes the requirement that the State prove beyond a reasonable doubt that the defendant did not act in self-defense,” the DCA said. 
“We have struggled with this case nearly as hard as the jury struggled. If Mr. Jenkins had stayed inside his trailer or had returned to his trailer when Mr. Cerezo suggested that he . . . fight like a man, and perhaps called the police, it is unlikely that Mr. Cerezo would have died. On the other hand, Mr. Cerezo refused to leave Mr. Jenkins' property and was loudly threatening Mr. Jenkins and his family. Mr. Jenkins' teenage daughter was nearby, and numerous people were apparently watching the altercation but offered no assistance. Mr. Jenkins was not required to cower in his trailer while Mr. Cerezo threatened him and his family . . . Mr. Jenkins was within his right to exit his trailer, stand on the common driveway of the neighboring trailers, and demand that Mr. Cerezo leave.” Jenkins v. State, (2nd DCA, 10/11/06)
“Automobile exception” for warrantless vehicle search after owner arrested in residence

 
The “automobile exception” authorized police officers to conduct a warrantless search of a gambling suspect’s car once they observed possible drug evidence within the locked vehicle, the 2nd DCA held.
LeRoy Green argued that officers needed a warrant to search his vehicle after they arrested him for gambling in an apartment complex. A search incident to the gambling arrest produced car keys, and an officer began looking for the car. When he found the vehicle, the officer shined a flashlight into the windows and saw a razor blade with white residue on it lying on the car’s center console. The officer believed the residue to be cocaine, so he used Green’s keys to open the door of the car. Green was charged on gambling and drug charges, but the trial court agreed with his argument that the vehicle search was illegal without a warrant. The DCA reversed, citing a 1996 U.S. Supreme Court ruling that if a car is readily mobile and probable cause exists to believe it contains contraband, the Fourth Amendment permits police to search the vehicle without more.


“Once the officer illuminated the inside of the vehicle and saw the razor blade with a white powdery residue, the officer had probable cause to believe the car contained cocaine,” the DCA said. The court noted that Florida cases applying the automobile exception “to the warrantless search of a vehicle based upon probable cause do not weigh the circumstances to determine if it was reasonable for officers to obtain a search warrant, as argued by Mr. Green, or whether specific ‘exigent circumstances’ prevented them from doing so. Once probable cause is established, the officers may search the vehicle.” State v. Green, (2nd DCA, 10/20/06)
Lewd & Lascivious Exhibition: state-of-mind defense


A babysitter who was charged after disrobing in front of the young boy she was caring for should have been allowed to present lay testimony bearing on her state of mind because it was relevant to her intent, the 2nd DCA said.  Sarah Slicker was found guilty of lewd or lascivious exhibition for disrobing in front of the young boy. Under the law, the state had to prove that Slicker’s intent was to act in a lewd or lascivious manner. The woman’s defense was based on her assertion that she acted during a momentary lapse in judgment caused by extreme fatigue and mental stress, some of it brought on by the child. Slicker sought to present three witnesses who had known her for several years and would testify that her mental state had deteriorated prior to the offense due to extreme stress. The state argued that the evidence would be hearsay, but the DCA disagreed because the witnesses would have testified about their own observations, and Slicker’s state of mind was relevant to determining whether she acted with lewd or lascivious intent. The DCA also rejected the state’s argument that diminished capacity was not a recognized defense, concluding that Slicker attempted to offer relevant lay testimony bearing on her state of mind and mental condition at the time of the defense and did not attempt to offer expert testimony to prove she had an existing mental condition. 


“The parents who employed Slicker testified that they did not observe any changes in their nanny and that what they noticed, they were told, was normal for her. But they had known Slicker only three months. The defense witnesses, however, noticed dramatic changes, and they had known Slicker for many years. The excluded evidence went to an essential element of the State's case and to the heart of Slicker's defense,” the DCA said. “In order to decide whether Slicker acted with the necessary lewd intent, the jury should have been informed of the totality of the circumstances in which she acted.”  Slicker vs. State, (2nd DCA,  10/27/06)
3rd DCA

Search and seizure of drugs from man exiting warehouse where drugs were stored found to be illegal because agents did not see what occurred in warehouse.


Jaime Edwards Dominguez-Reyes was seen entering a warehouse where U.S. Customs officers were monitoring a shipment of illegal drugs that had been flown into the country. When Dominguez-Reyes left the warehouse separately from the individual who had brought the drugs to the warehouse, he was stopped at gunpoint, ordered out of his car and searched. The search found heroin from the monitored shipment, and Dominguez-Reyes was arrested and convicted on drug charges. On appeal Dominguez-Reyes argued that because officers did not see what transpired within the warehouse, they had no probable cause to search him or his vehicle and had no reason to arrest him in connection with the drugs. The 3rd DCA agreed and reversed.  “The search of Dominguez-Reyes and his vehicle was conducted in the unfettered discretion of the Customs agents, who did not have a warrant, probable cause, or consent to do so,” the DCA said.  Dominguez-Reyes v. State, 913 So.2d 732 (Fla. 3rd DCA, 11/2/05)
Off-duty officer out of jurisdiction cannot make traffic stop.


An off-duty officer may not lawfully conduct a traffic stop outside of his jurisdiction, even if the vehicle ultimately comes to a stop within the city limits that define the officer’s jurisdiction, the 3rd DCA held.  An off-duty Coral Gables Police Officer observed Richard Pipkin driving erratically and used his siren and overhead lights to pull Pipkin over.  When the officer saw Pipkin, the vehicle was on a road just west of the Coral Gables city limit, but Pipkin eventually pulled over and stopped approximately 70 feet inside the city limit.  Because he was off duty, the officer called for another officer to handle the stop.  Pipkin refused to submit to a breath-alcohol test, and his driver’s license was suspended for one year. However, the trial court ruled that the first officer did not have the authority to pull Pipkin over, and therefore the ensuing field sobriety test and Pipkin’s refusal to submit to a breath-alcohol test could not be used as evidence. The DCA affirmed the lower court’s decision.  "Since the stop was illegal, Pipkin’s subsequent arrest was illegal,” the DCA said.  State v. Pipkin, 927 So.2d 901 (Fla. 3rd DCA, 11/9/05)
Physician’s testimony - medical diagnosis hearsay exception


A physician’s testimony about statements made by a molestation victim was properly admitted in court because the victim’s statements were essential to his diagnosis and treatment of the girl and therefore qualified for the medical diagnosis hearsay exception, the 3rd DCA held.


John Douglas was convicted of two counts of lewd and lascivious battery and molestation on a child over 12 years of age, his daughter. At a rape treatment center the girl told the doctor that her father had committed the acts against her, and the doctor’s physical examination of the girl substantiated that she had been sexually abused. The physician used the girl’s statements as part of his diagnosis, and therefore was allowed to discuss them during his testimony at trial. Douglas claimed on appeal that the physician should not have been allowed to testify as to what his daughter said, but the DCA disagreed.


“The victim’s statements to the physician that she had been sexually assaulted were reasonably pertinent to the physician’s diagnosis or treatment,” the DCA said. “In this case, the physician’s testimony was admissible under 90.803(4) because there was the requisite showing ‘(a) that the statements were made of the purposes of diagnosis or treatment, and (b) that the individual making the statements knew the statements were being made for this purpose.’ The victim was taken to the treatment center for a medical exam and the physician conducted such an exam. Hence, the physician’s testimony was admissible.  Douglas v. State, 913 So.2d 1234 (Fla. 3d DCA, 11/9/05)
Exigent circumstances - evidence in plain view

A warrantless search that turned up drugs and a weapon in a tenant’s apartment was valid because the apartment building owner gave officers permission to enter the building and exigent circumstances were present for the apartment search.  The officers were given permission to enter the building by its owner, Sergio Garcia, because they had information that prostitution was occurring in the building. Cartwright rented an apartment in the building and opened his door to ask officers what was happening. While talking to Cartwright, an officer saw drugs sitting on a refrigerator and told Cartwright to step outside. He was arrested and the officer went inside the apartment to seize the drugs, where he found other items including drug paraphernalia and firearms in plain view. 
Cartwright conceded that the owner of the building gave the officers the right to be in the building, but said the search of his apartment was illegal. The DCA concluded that because the officers had the legal right to be in the building and then voluntarily encountered Cartwright, the search of his apartment was legal after the drugs were plainly seen.  “As the defendant conceded Mr. Garcia’s ownership of the building, the State did not have to prove Mr. Garcia’s authority to grant permission to law enforcement to enter the common areas of the second floor,” the DCA said. “Once Detective Mead was legally in the defendant’s apartment, based on the exigent circumstances, he properly seized the drug paraphernalia, marijuana, and firearms that were in plain view.” State v. Cartwright, 920 So.2d 71 (Fla. 3rd DCA, 1/11/06)
Order directing agency to transport patient exceeded court's authority

A trial judge improperly ordered a state agency to regularly transport a mentally disabled offender from his residential placement in Central Florida to visit his mother in Miami, five hours away, the 3rd DCA held.

Antonio Ramos was involuntarily admitted to a treatment facility in Miami in 1997. When the Miami facility closed in 2005, the Agency for Persons with Disabilities moved Ramos to a comparable facility in Mount Dora in Lake County. Ramos’ mother told the trial court that it was too expensive for her to visit her son in Mount Dora, and the trial court issued an “Order to Transport for Family Visitation” directing the agency to transport Ramos to Miami at least every other month. The agency appealed, asserting that the order departed from the essential requirements of the law, and the DCA quashed the order.  “While section 393.11(11) affords continuing jurisdiction to the trial court, the statute also expressly limits the matters over which this continuing jurisdiction may be exercised. We find that the trial court did not have continuing jurisdiction or authority to issue an order concerning the transportation of Respondent for family visitations and, therefore, the order departed from the essential requirements of the law,” the DCA said.  Agency for Persons with Disabilities v. Ramos, 925 So.2d 455 (Fla. 3rd DCA, 4/12/06)
Compelled disclosure of strike force documents

A Florida judge considering a civil case correctly ruled that a Florida law enforcement strike force should not be required to turn over sensitive documents to defendants in a New York criminal case, the 3rd DCA said.  A New York court certified that certain documents of the South Florida Money Laundering Strike Force were to be produced in New York. The strike force produced some of the documents but objected to the production of other documents containing the strike force’s operating structure, strategy and techniques for detecting and combating drug trafficking and money laundering. The Florida judge determined that production of the sensitive information would be unduly burdensome to the strike force and denied the production request. The DCA affirmed, agreeing with the strike force that compelling disclosure of its internal operating procedures would put the blueprint of a money laundering task force in the hands of an accused money launderer and the public at large.  “It is clearly good public policy to keep such information where it belongs, with the Strike Force,” the DCA said.  Mastrapa, et al., v. South Florida Money Laundering Strike Force, 928 So.2d 421 (Fla. 3rd DCA, 4/26/06)
Excited utterance - concocted story

A statement cannot be considered an excited utterance when the individual had ample time to corroborate a fictitious story to tell police, the 3rd DCA stated.  Martin Walters was convicted of attempted second degree murder and other charges after an incident in which he and his girlfriend, Charlotte Briggs, had an altercation that culminated in a firearm being shot and both of them sustaining minor injuries. They concocted a story to tell police that they were robbed in their home. However, during the investigation they accused each other of shooting the gun. Following an investigation, Walters was arrested. At trial, statements the girlfriend made to the officers were admitted as hearsay under the excited utterance exception. On appeal, Walters argued that the woman’s statements should not be considered excited utterances because three hours had passed before she spoke to officers and she had corroborated with Walters on a story. The DCA agreed that Briggs’ statements could not be considered excited utterances and reversed Walters’ convictions, ordering a new trial.


“Here, three hours had elapsed since the startling event and, more importantly, Briggs, the declarant, had in fact misrepresented what had occurred by concocting a story that she and the defendant had been victims of a home invasion robbery,” the DCA said.  Walters v. State, 933 So.2d 1229 (Fla. 3rd DCA, 7/19/06)
Collective bargaining - right to request arbitration was Union's, not employee's

A trial court improperly ordered arbitration to resolve a dispute between a county jail employee and her supervisor because only the union representing the woman was empowered to request arbitration, the 3rd DCA held.  After a workplace dispute, Miami-Dade Corrections Department employee Sandy Thomas filed a grievance against her supervisor, Deborah Byars, pursuant to the collective bargaining agreement between the county and the Police Benevolent Association. The two sides reached a settlement agreement, but then Thomas filed a defamation action against Byars. The supervisor moved to dismiss the lawsuit, but the trial court instead compelled the parties to arbitrate the claim. Byars prevailed in the arbitration proceeding, but a trial court reviewing the matter vacated the arbitration award. This was the correct decision, the DCA said, because the collective bargaining agreement specifically states that only the PBA may request arbitration.


“The parties’ individual rights of actions, therefore, are not subject to the arbitration provision,” the DCA said. Byars v. Thomas,    31 FLW D2400. (3rd DCA, 9/20/06)
Consensual encounter does not become investigatory stop when officer tries to get someone from leaving an area because he is loitering


A consensual law enforcement encounter with a citizen does not rise to the level of an investigatory stop when it involves officers attempting to get the citizen to leave an area because he is loitering, the 3rd DCA said.  The court rejected the appeal of a juvenile identified only as A.D., who was searched and found to have drugs in his possession only after he was asked several times to leave an area where he was loitering. When A.D. was asked to leave the area and became agitated, officers asked him to step off to the side to speak to an officer. A.D. argued that this turned the encounter into an investigatory stop requiring reasonable suspicion, but the DCA disagreed.


“Under the facts and circumstances in this case, law enforcement was not attempting to detain A.D. To the contrary, they were attempting to convince him to leave. A.D., therefore, could not reasonably argue that he or any reasonable person would have felt that he/she could not leave. The consensual encounter unfortunately turned into a valid arrest after A.D. was asked three times to leave by the officer, and refused to do so, thus elevating the consensual encounter to an arrest for trespass after warning,” the court said. A.D. v. State,     31 FLW D2487. (3rd DCA, 10/4/06)
Validity of resisting charges despite officers’ illegal entry

Even though police officers entered a man’s back yard illegally, charges against him should be reinstated because two felony counts associated with resisting arrest occurred after he was placed under arrest and two other misdemeanors didn’t depend on whether the officers were engaged in the lawful performance of their duties, the 3rd DCA held.  Two officers were sent during early-morning hours to a residence after neighbors complained of loud voices causing a disturbance. The officers got no answer when they knocked on the door of the home, so they went around the house to the back yard, proceeding through a gate in a fence that was posted with “no trespassing” signs. In the back yard, the officers encountered Donald Roy, who vulgarly demanded that the officers leave his yard. 
The encounter became increasing hostile, and eventually Roy was arrested and charged with misdemeanor counts of simple battery and felony counts of battery on a law enforcement officer and resisting an officer with violence. The trial court agreed with Roy that the officers’ entry into his yard was illegal, so therefore the felonies – which relied on the officers being engaged in the lawful performance of a legal duty – were invalid and the misdemeanors were tainted. The DCA agreed that the officers’ entry was illegal, but concluded that did not support dismissal of the charges.


“Since both (felony) acts occurred after the officer told the defendant he was under arrest, section 776.051 applies and prohibits the defendant from using violence to resist the arrest, even if the arrest was illegal,” the DCA said. “For the charge of simple battery, it is not necessary for the State to establish that the officers were engaged in the lawful performance or execution of their duties.” State v. Roy, (3rd DCA, 10/18/06)
4th DCA

Defendant improperly denied opportunity to present "suicide by cop" defense theory



A man who was on trial for murder after an accomplice was killed by police during a robbery should have been allowed to show jurors a videotape in which the accomplice indicated suicidal tendencies the night before the deadly robbery, because the tape was relevant to the defendant’s “suicide-by-cop” defense, the 4th DCA held.


Miguel Wagner was convicted of the second-degree murder of his co-conspirator, Chris Pucci. Wagner and Pucci committed a robbery, and Pucci was fatally wounded by a law enforcement officer as they attempted to escape. Charged with Pucci’s murder, Wagner argued that his accomplice was suicidal and acted in a way intended to get himself killed by an officer. Despite this “suicide-by-cop” theory, Wagner was denied the opportunity to introduce a video by Pucci made the night before the planned robbery in which he apologized to his family and specified the disposition of his belongings. Wagner argued that the video would have shown that Pucci was suicidal and was key to show his state of mind on the day he was shot. Wagner was also denied the opportunity to present testimony by a doctor explaining the “suicide-by-cop” theory. The 4th DCA ordered a new trial.  “Under the facts presented in this case, appellant should have been allowed to present evidence to support his theory that Pucci was not in the process of fleeing, but rather was taunting the officer to fire a fatal shot,” the DCA said. “Had the jury heard evidence of Pucci's state of mind on the day of the crime, they might have concluded that Pucci had, indeed, planned a suicide at the hands of the officer, an act which was separate and distinct from the common scheme to commit a robbery. In any case, appellant certainly had a right to present this theory for the jury's consideration and have the jury at least consider the possibility of an independent act.” Wagner v. State, 921 So.2d 38 (Fla. 4th DCA, 1/25/06)
Mother’s testimony about daughter’s condition following sex crime admissible but report of behavior occurring several minutes after the police encounter was not "excited utterance."

A 17-year old was given a ride home by an older man.  He stopped the car and without the girl's permission, fondled her breast and took her hand and held it on his pants so she would feel his penis.  As this was occurring, a police officer on patrol encountered the couple, thinking they might be casing the houses in the neighborhood for a burglary.  The girl did not immediately report the lewd behavior.  After about 15 minutes as the encounter with the officer was ending, the girl asked to speak to the officer alone, and she reported the sexual conduct.  At trial, the defense attempted to portray the incident as one made up by the girl.  To counter this, the state  introduced the comments as an "excited utterance" hearsay exception, and introduced testimony of the girl's mom regarding the girl's behavior after the incident.  The mom was allowed to testify about her daughter’s condition and behavior during the period after the incident, including her observation that her daughter was “distraught, very upset, crying and shaking.”
The girl's report was not an excited utterance because time had passed since the incident, giving her time to reflect upon, and develop her testimony.  The testimony of a sex crime victim’s mother about her daughter’s condition following the incident was relevant to the case because it refuted the defense’s claim that the teenage girl was making the incident up, the 4th DCA held.  The DCA found that the mother’s testimony was used to refute the defense and therefore she was properly allowed to testify.  “(Elysee) has not cited any case holding that the mother’s observations of her daughter’s behavior would not be relevant where, as in this case, the defense was taking the position that the victim had made the whole thing up. We conclude that it was relevant under these specific facts,” the DCA said.  Elysee v. State, (4th DCA, 2/15/06)
Consensual stop became investigative stop upon officer's order to remove his hand from his pocket


A consensual stop improperly changed into an investigative stop because officers did not have a reasonable suspicion that the defendant committed or was about to commit a crime when they ordered him to remove his hand from his pocket, the 4th DCA held.


At 3:30 in the morning, an officer noticed Ronald Delorenzo asleep in the driver’s seat of a running car in a shopping center parking lot. The officer knocked on the window to make sure Delorenzo was not in need of assistance.  

Delorenzo put a hand in his pocket, prompting the officer to order him to remove his hand from the pocket. Delorenzo then got out of the car as requested and consented to a search that revealed a bag of cocaine in his pocket. The DCA found that the casual encounter escalated into an investigative stop upon no reasonable suspicion when the officer ordered Delorenzo to take his hand out of his pocket.  “Consent given after police conduct determined to be illegal is presumptively tainted and deemed involuntary, unless the state proves by clear and convincing evidence that there was a clear break in the chain of events sufficient to dissolve the taint,” the DCA said. “With no break in the events, any consent Delorenzo provided remained tainted and cannot vitiate the illegality.” Delorenzo v. State, 921 So.2d 873 (Fla. 4th DCA, 3/8/06)
Admissibility of taped conversations between rape victim and witness

A recording of a telephone conversation between an alleged rape victim and a witness is not admissible as evidence because it does not meet the wiretap law’s requirements that it was recorded in order to obtain evidence of a crime, the 4th DCA held.  Kenneth Atkins was convicted of committing a sexual battery for his role in an alleged gang rape at a party. The alleged victim, identified only as A.S., was advised by detectives to record conversations with the suspects, and she also recorded a conversation with a friend who accompanied her at the party.  On the tape the witness made comments indicating she believed that the rape had occurred, but at trial she appeared as a defense witness and gave contradictory testimony. 
The state introduced the recording to impeach the witness’ live testimony. Atkins appealed the admissibility of the recorded tape, arguing that it was not covered under the statute because it was not obtained to show evidence of a crime. The DCA agreed, noting that the error in admitting the tape was not harmless because the recording went to the heart of the credibility of both the witness and A.S.


“We conclude that a conversation surreptitiously recorded with a mere witness is not the type of conversation allowed under section 934.03(2)(c). In this case, (the witness) was not even a witness to the crime but instead encountered A.S. after the incident. Recording her conversation was not for the purpose of obtaining evidence of a criminal act,” the DCA said.  Atkins v. State, 31 FLW D834 (4th DCA, 4/22/06)
Pat-Down Okay After Seeing Man Assault Another With Stick

Because an officer personally saw a suspect assault another individual with a dangerous item, the officer had reason to conduct a pat-down search for other weapons, the 4th DCA held.  Danny Smith was arrested for possession of drugs, which were found after an officer conducted a pat-down search of Smith. 
The search followed an incident in which the deputy saw Smith hit someone with a stick. Smith complied with the deputy’s order to drop the stick, and Smith was then placed in handcuffs. Even though Smith was not under arrest, the deputy conducted a pat-down search before placing Smith in a vehicle. The deputy found drugs and paraphernalia in Smith’s pockets, and Smith was arrested for possession. Smith was convicted and appealed, claiming the deputy had no reason to think he was armed because he saw Smith drop the stick used in the assault. The DCA concluded that the deputy had reasonable suspicion to conduct a pat-down for general safety in order to make sure Smith did not have any other weapons.  “The officer saw an assault and saw that the appellant was armed with an instrument which could cause harm. The mere fact that the suspect is visibly armed with one weapon or instrument being used in a violent way would create reasonable suspicion to conduct a further weapons pat-down,” the DCA said. Smith v. State, 925 So.2d 465 (Fla. 4th DCA, 4/12/06)
“Stand-your-ground” statute in not retroactive



Florida’s year-old “stand-your-ground” statute, which eliminated much of an individual’s duty to retreat to avoid a confrontation, does not apply retroactively, the 4th DCA held.


Robert Smiley was charged with first-degree murder in 2004, and at trial he sought to have the jury instructed on the new duty law allowing greater use of necessary force. The state objected, noting that the murder was committed before the statute was changed. The trial court granted Smiley’s motion and the state appealed. The DCA reversed the lower court order, concluding that the law is not retroactive.


“Statutes are those governing procedures which do not create new rights or impair vested rights, but instead operate in furtherance of the remedy or confirmation of rights already existing,” the DCA said. “Because on the facts of this case a person did not have a right of self-defense without the duty to retreat under the common law, the statute created a new right not existing before the statute's passage. Thus, it is not remedial in the sense that it may be applied retroactively to events occurring prior to its enactment.”
 State v. Smiley, 927 So.2d 1000 (Fla. 4th DCA, 4/12/06)
Right to attorney not violated when request was made at booking prior to being given "Miranda warnings" and being interrogated

A defendant’s right to an attorney was not violated because at the time he requested an attorney he was not being questioned and officers cannot be required to anticipate a suspect’s invocation of Miranda rights, the 4th DCA held.  Raymond Pardon was arrested on robbery, assault and battery charges. During the time he was being processed into the jail he asked if he was going to see his attorney. 
A few hours later an investigator began interviewing Pardon and asked Pardon to read his rights out loud. Pardon told the investigator that he had asked another officer if he was going to get to speak to his attorney, but twice indicated he would talk to the investigator without his attorney present. Pardon argued on appeal that his right to counsel was violated, but the DCA disagreed.
 “(T)he interrogation of Pardon was not imminent. He was merely being booked into detention, albeit on the same charge on which he was later questioned. Questioning did not occur until a few hours later. Any request for an attorney at this point was an anticipatory invocation of his Miranda rights which would not prevent the officers from later reading him his rights preparatory to interrogation. He could have easily asserted his right to an attorney when Moore asked him about it, but he did not. No constitutional violation is present,” the DCA said. Pardon v. State, 930 So.2d 700 (Fla. 4th DCA, 4/26/06)
Court sees through bogus entrapment claim based on informant’s sexy clothing


A trial court correctly denied the argument of a drug defendant who claimed he was entrapped because the confidential informant used by police wore loose-fitting garments and engaged him in a discussion about having sex, the 4th DCA said.  At Jerome Davis’ trial, the confidential informant (CI) said she normally wore loose and provocative clothing while working for police in order to fit the role of a crack buyer. The DCA said Davis’ claim that he was induced to sell crack by the woman’s clothing was wholly without merit, and said the evidence showed that any small talk about sex took place after Davis returned to the woman after getting the crack cocaine she offered to buy.


“Such talk occurring after the sale could not have served as an inducement to Davis to commit the crime,” the DCA said. “The evidence in the record demonstrated that Davis approached the CI . . . (and) gave the CI assurances that he could get the crack from his friend parked in a car on the other side of the bar. And he did just that. Clearly, Davis was ready and willing to sell the crack cocaine at that opportune moment.”  Davis v. State, 937 So.2d 300 (Fla. 4th DCA, 9/20/06)
Recovery of attorney’s fees in RICO cases: OK in civil; Not Authorized in criminal


Following dismissal of a case that had languished for 13 years, a state agency must pay the attorney’s fees of a couple against whom it had brought a civil RICO action but is not required to pay fees stemming from related criminal charges filed by local prosecutors, the 4th DCA determined.


Mark and Beatrice Marks were the subjects of a civil RICO action filed by the Department of Legal Affairs and a parallel criminal RICO action brought by local prosecutors. Because criminal prosecutors indicated that their trial was imminent, the department obtained a stay of the civil case. However, the criminal trial never took place, and eventually both cases were dismissed after 13 years. The Markses then sought attorney’s fees for both cases; the trial court granted the request for fees in the civil action but denied them in the criminal case. The DCA affirmed, agreeing that statutes allow for fees in civil RICO cases but are silent on the matter for criminal RICO cases.


“(T)here is no statutory provision that would allow the Markses to recover, from the (department), attorney’s fees incurred in defending a criminal case instituted by the State Attorney’s office, regardless of the validity of either case,” the DCA said. “We find the Legislature clearly intended that reasonable attorney’s fees be recovered in meritless civil forfeiture actions, but not in criminal actions. ... If the Legislature intended a party to recover attorney’s fees recovered in a criminal forfeiture action, such intention would be laid out in the statute.” Marks and Marks v. Department of Legal Affairs, 937 So.2d 1211 (Fla. 4th DCA, 9/20/06)
Witness identification tainted after viewing Sheriff’s office's website photo

Witnesses’ identification of the man who pointed a rifle at them cannot hold up in court because law enforcement officers failed to have them identify the suspect and instead made it easy for the witnesses to view the suspect’s picture on the Sheriff’s Office website prior to making a formal identification, the 4th DCA said.


Jose Gomez was charged with two counts of aggravated assault with a firearm involving a married couple, the Sullivans. Even though the husband and wife were not asked to participate in a lineup or any other formal attempt to identify the suspect, they did receive numerous phone calls from the Broward County Jail saying that Gomez and another suspect were in custody. The Sullivans then viewed Gomez’ photograph on the Sheriff’s Office website before making a formal identification in court. The trial judge granted Gomez’s motion to suppress the victim’s identification, and the DCA affirmed.


“Although there was no direct evidence that the sheriff’s deputies intended the Sullivans to view Gomez’s picture, it is clear that the investigating detective and other deputies or county jail employees had communicated Gomez’s name to the Sullivans in advance of their identification. As there is no contention that the state agents were not aware that Gomez’s photo was available on the public website, the trial court could certainly conclude that the communication of Gomez’s name was the equivalent of encouraging or acquiescing in the Sullivans’ conduct,” the DCA said. “On these facts, the trial court could properly conclude that it was unnecessarily suggestive for the victims to be provided the defendant’s name and resulting access to his photo on the website before having any opportunity to identify him, thus giving rise to a substantial likelihood of irreparable misidentification.” State v. Gomez,  937 So.2d 828 (Fla. 4th DCA, 9/27/06)
Exposure - jail cell considered public place


Because a jail cell can be considered a public place, an inmate’s exposure of his sexual organs while in a cell may properly constitute a misdemeanor under Florida law, the 4th DCA said.  The DCA reversed a trial judge’s dismissal of a misdemeanor charge against Xavier Cromartie after a female sheriff’s deputy observed him masturbating in his jail cell, which was located in the jail infirmary. The deputy ordered Cromartie to stop, but he disregarded her command. The trial court threw out the charge of exposure of sexual organs, reasoning that a police officer cannot be an offended party regarding the exposure of sexual organs and that a jail cell is not a public place. The DCA disagreed, finding that the statute does not require the state to prove that there was an offended party and that a jail cell is public in that the inmate has no control over who is present at any given time.


“Cromartie’s infirmary cell was open to view by any authorized employee, nursing staff, cleaning personnel, or visitors. Further, as soon as the deputy told him to stop, Cromartie was on notice that he was not alone. He, nevertheless, chose to continue his display, in violation of the statute,” the DCA said. State v. Cromartie, {Westlaw 2006 WL 2771869} (4th DCA, 9/27/06)
Determination of lewd intent is jury function

It is up to jurors, not a judge, to determine whether a defendant had the intent to commit lewd or lascivious behavior in an incident, the 4th DCA said.  Jayson Santiago, who was 19 at the time, was arrested for lewd or lascivious molestation after he made contact with the clothing covering the buttocks of a person younger than 12. The trial court granted Santiago’s motion to dismiss the charges, agreeing with his argument that the state failed to assert lewd or lascivious intent. The DCA disagreed, concluding that Santiago’s intent must be decided by a jury and is not subject to dismissal by the trial court.


“In this case, it was undisputed that Santiago placed his hands on the buttocks of N.B. The only fact in dispute was whether Santiago acted with lewd or lascivious intent, a requisite element to be proved for the crime of lewd or lascivious molestation,” the DCA said. “(I)t is an issue which the jury must decide based upon all factual inferences and not one for the court as a matter of law.” State v. Santiago, 31 FLW D2441 (Fla. 4th DCA, 9/27/06)
Officer’s presence in motel room not justified once exigent circumstances are gone

Once an officer completes his investigation of the exigent circumstances that led him to enter a room, he no longer has legal authority to be present where the room’s occupants have an expectation of privacy the 4th DCA said.  While on routine patrol, Broward Sheriff’s Detective Andrew Cardarelli received a tip that a suspect had cocaine in a motel room. The officer went to the motel office, verified the information he was given and found that Lawrence Reed was the renter of the room. The detective knocked on the door, and a woman answered. The officer saw a man laying on the bed and got not response when he called out Reed’s name. Based on his experience and training, Detective Cardarelli went inside to check on the man, who he determined to be Reed. When Reed came to, he admitted having the cocaine, and the detective arrested him. Reed was convicted and appealed, arguing that the officer did not have enough suspicion to enter the room and that after he determined that Reed was not in danger, he should have left. The DCA agreed and reversed Reed’s conviction.


“(W)hether or not Cardarelli's concern for Reed's health was legitimate and supported by the totality of the circumstances known to Cardarelli, once Cardarelli confirmed that Reed had not overdosed, he was required to leave the motel room because the exigency dissipated and no criminal activity was apparent within the room. As such, Cardarelli's stay in Reed's motel room exceeded the scope of the exigent circumstances exception to the warrant requirement and constituted an unreasonable search and seizure violative of the Fourth Amendment,” the DCA said.  Reed v. State, 31 FLW D2169 (4th DCA, 8/16/06)
Suppression of evidence - “show of authority”

By walking silently toward a man they believe just made a drug buy, uniformed officers do not make a “show of authority” sufficient to turn what might be a consensual encounter into a stop, the 4th DCA said.


The court reversed a motion suppressing drug evidence seized by two Broward County sheriff’s detectives. The detectives were seated in their vehicle when they observed Gary Kasparian participating in what they believed was a drug buy. They got out of their vehicle and walked silently toward Kasparian, who saw them and threw down what he had in his hand. One of the detectives kept his eyes on the object, picked it up and conducted a field test indicating cocaine. The trial court concluded that the officers’ “show of authority” constituted an invalid stop and granted Kasparian’s motion to suppress the drug evidence, but the DCA reversed.


“The court found only that the officers approached wearing uniforms, badges, and weapons and did not even announce themselves before Kasparian threw down the drugs. This is how any officer could be dressed on the street. For this to constitute a “show of authority” such that it constituted a stop would essentially eviscerate the law regarding consensual encounters,” the DCA said. “(T)he officers simply walked toward Kasparian and never said anything to him before he dropped the drugs. Thus, it is more like a ‘pre-consensual encounter’.” State v. Kasparian, 937 So.2d 1273  (Fla. 4th DCA, 10/4/06).
Investigatory stop - officer’s positioning of vehicle

An officer’s use of his police vehicle to block a suspect from leaving elevates a situation from a consensual encounter to an investigatory stop, and a motion to suppress drug evidence should have been granted because the arresting officer had no reasonable suspicion to support such a stop, the 4th DCA held.  Howard Stennes sat in his vehicle, talking to the occupant of another vehicle, behind a gas station at 11:30 pm. After the other vehicle left, a marked police car pulled directly behind him, blocking Stennes from leaving. During what the officer later called a “consensual encounter,” a search discovered a marijuana pipe and cocaine rocks in Stennes’ vehicle. After his motion to suppress was denied, Stennes pled no contest but then appealed. The DCA ruled in his favor, concluding that the officer lacked a basis for such a stop.


“The officer’s blocking of (Stennes’ vehicle) created an investigatory stop and not a consensual encounter, because Stennes was no longer free to leave to avoid answering the officer’s questions. . . . To justify an investigatory stop, the arresting officer had to have a reasonable suspicion that Stennes had committed, was committing, or was about to commit a crime,” the DCA said. “The officer observed no potentially illegal activity in the interaction between the occupants of the (other vehicle) and Stennes. Without more, the late hour and the history of burglaries in the area did not give rise to a reasonable suspicion that Stennes had committed, was committing, or was about to commit a crime.” Stennes v. State, (4th DCA, 10/18/06).
Traffic stop--Ordering passenger into back of a car after traffic stop transformed encounter into investigatory stop requiring reasonable suspicion

Joseph Fricano pled no contest to drug charges and argued on appeal that the evidence presented against him in court should have been suppressed.  Fricano, a passenger in a motor vehicle, was arrested after a police officer ordered him into the back of a car after a traffic stop, then observed him trying to crush what the officer believed was a rock of crack cocaine. The DCA found that, as in its 1999 decision in Wilson v. State, the officer’s display of authority in ordering Fricano into the back of the car transformed the encounter into an investigatory stop. However, the court said, the stop was not supported by the required level of suspicion because Fricano was not suspected of criminal activity and the officer’s actions were not motivated by concern for his safety. Reversing, the DCA ordered a new hearing.


“(P)assengers, as opposed to drivers, are not suspected of any violation of the law and ordering a passenger into the back seat of a car does not generally serve officer safety concerns,” the DCA said.  Fricano v. State, (4th DCA, 10/18/06)
No absolute 1983 immunity of county first responders  (a different rule than for state agencies and their employees)

County fire rescue personnel do not enjoy absolute immunity from liability under section 1983 of the Civil Rights Act of 1871, and therefore a woman is entitled to pursue her lawsuit against Broward County personnel over the death of her husband while in their care, the 4th DCA said.  The woman sued over alleged civil rights violations after her husband died while being transported by Broward fire rescue personnel. She alleges they did not provide sufficient care to her husband, but a trial court ruled that the personnel enjoyed absolute immunity because they were operating within the course and scope of their public employment at the time of the man’s death. The DCA cited various federal and state cases – including the 1987 Florida Supreme Court decision in Hill v. Department of Corrections and the 4th DCA’s ruling two years later in Howlett v. Rose – that establish such immunity for state agencies and their personnel. However, the DCA concluded such immunity does not apply for county personnel.


“The law is . . . well settled that counties and thus their employees may not claim sovereign immunity to a section 1983 claim. While Hill is still good law as to the sovereign immunity of the state and its agencies, Howlett establishes that no sovereign immunity is enjoyed by other governmental entities. The trial court thus erred in extending sovereign immunity to the Broward County Fire Squad officers,” the DCA said.  Brown v. Jenne, et al., (4th DCA, 10/25/06)
Admission of suspect’s statement of ownership of cocaine - corpus delicti
The state established sufficient evidence of the corpus delicti to properly be allowed to admit the statement of a drug suspect who profanely told officers that they could keep his cocaine but that he wanted his roll of money back, the 4th DCA said.  When police officers attempted to pull over a vehicle driven by Antwuan Snell because of dark tinted windows, the vehicle sped off, but soon collided with another vehicle. Snell tried to flee but was apprehended. When an officer checked on the vehicle’s passenger, who was injured in the collision, the officer observed a plastic bag containing cocaine on the front seat in the middle of the car. Officers searched Snell and found a wad of more than $2,000 in small bills in his pocket. Snell was talkative after the incident and told one of the officers that the police could keep the cocaine but should return his money. Snell was convicted of numerous offenses, and on appeal argued that the trial court erred in allowing the state to introduce his admissions of ownership of the cocaine before establishing the corpus delicti of the crime. The DCA disagreed, noting that the state established sufficient evidence that the crime of trafficking in cocaine had been committed.


“The state presented a sufficient evidentiary predicate to establish the corpus delicti. The primary purpose of the rule to prevent admission of a statement of a nonexistent crime or a mistake has been satisfied, and the trial court did not err in admitting the defendant’s statement of ownership of the cocaine,” the DCA said.  Snell v. State, (4th DCA, 10/25/05)
5th DCA
Search and seizure – SILA- Passenger’s purse in vehicle  

A sheriff’s deputy acted properly in searching a purse inside a vehicle because he was conducting a search of the car incident to arrest, even though the purse was not owned by the person whose arrest led to the search in the first place.  A Seminole County deputy arrested a woman inside a vehicle for drug possession and began a search of the vehicle. Dawn Hawley approached the vehicle demanding her purse, which was inside the vehicle, but the Deputy would not allow anyone inside the car until he completed his search. A K-9 dog alerted to more drugs in the vehicle, leading the deputy to find drugs in a pill bottle in Hawley’s purse. Hawley admitted the purse was hers, and she was arrested. On appeal, she argued that the officer did not have a warrant to search her purse and that the drugs should be suppressed because they were illegally obtained. The DCA disagreed, finding that the deputy had sufficient reasons to search the purse. “(The Deputy) made a valid arrest of an occupant of the vehicle, at which point he had authority to search the vehicle and to refuse access to the vehicle until it had been searched.”  Hawley v. State, 913 So.2d 98 (Fla. 5th DCA, 10/21/05)
"Miranda rights" not required for interrogation by officers invited into individual's home

When an individual invites an officer into his home and agrees to answer questions about situations he was involved in, he is not considered in police custody and therefore is not entitled to Miranda protections, the 5th DCA held.  John Snead was convicted of two counts of arson of occupied dwellings. When officers went to question Snead about the incidents, he invited them into his home and asked them to take a seat inside. Snead then carried on a conversation about the fires and voluntarily answered the officers’ questions. 
He eventually was arrested after he admitted to setting the fires. On appeal, Snead argued that his statements should be suppressed because he considered himself in police custody and should have been read his Miranda rights. The DCA disagreed, finding that the fact that Snead invited the officers in and the demeanor of the conversation did not give the impression that Snead was in their custody.

“In order for a court to determine that a suspect is in custody, it must be evident under the totality of the circumstances that a reasonable person in the suspect’s position would feel a restraint on his or her freedom of movement. In other words, a reasonable person in the position of the person being interviewed would not feel free to leave or to terminate an encounter with the police…Thus, as here, when a person invites a law enforcement officer into his or her home and agrees to answer questions, the person is not ordinarily considered to be in custody for Miranda purposes.”  Snead v. State, 913 So.2d 724 (Fla. 5th DCA 10/28/05).
Invalid probable cause dooms search warrant

Facts:   Early in January (2004), officers receive a tip that drugs were being brought into and sold out of Salyers' house. 


Near end of month, officers go to house.  Salyers tells officers he had no knowledge of drugs in the house at that time, but that drugs "may" have been left behind by others and if they were, they would be found in a particular bedroom. 


Salyers consented to search of that bedroom.  No drugs found.  Permission denied for search of rest of house.  Salyers consented to search of his car, during which prescriptions drugs in unlabeled bottle were found.  


Officers used information to get search warrant for whole house and they found cocaine, hydrocodone and marijuana inside.  

The 5th DCA agreed there was no PC for the warrant. The court said Salyers’ statement that drugs might be in house was not an admission, and the pills found in his car were not pertinent to drugs in the house.
“Collectively, these facts indicate that the search warrant was not reasonably supported by probable cause, the search warrant should not have been issued and the trial court erred by denying Salyers' motion to suppress,” the DCA said in ordering a new trial.  Salyers v. State, 920 So.2d 747 (Fla. 5th DCA, 2/10/06)
Validity of search - acquiescence to police authority

A search conducted by a sheriff’s deputy was invalid because the suspect did not explicitly consent to the search and instead merely acquiesced to the deputy’s actions, the 5th DCA held.


Andrew Tyson was in a vehicle when it was pulled over in a valid stop. Tyson told the deputy he did not have any contraband on him. Trial testimony indicated that when the deputy asked if he could conduct a search, Tyson never provided a clear answer. The deputy proceeded with the search and found cocaine in Tyson’s pocket. The DCA concluded that the traffic stop was valid but the search was not.  “The failure to object to a search does not equal consent to a search. While consent need not be expressed in a particular form it is not established by a showing of acquiescence to a police officer's authority. Here, the deputy’s testimony suggests that the deputy was not necessarily seeking affirmative assent to conduct a search, but rather, that he would conduct a search unless the defendant affirmatively told him not to do so. The essence of a consensual search is more than simply an acquiescence to police authority,” the DCA said.  Tyson v. State, 922 So.2d 584 (Fla. 5th DCA, 2/24/06)
Reasonable suspicion - totality of circumstances

In reviewing grounds for a traffic stop, all circumstances must be taken into account.  William Lopez was on community control when his community control officer informed police that Lopez was driving on a suspended license. The information was relayed to Casselberry Police Lt. Gordon Pleasants, who confirmed that the license was suspended. Pleasants obtained a photograph of Lopez and his address, and then observed a jeep parked outside of Lopez’s address in order to see if Lopez would drive it. 
At one point the jeep left its parking spot, but Pleasants could not determine who was driving. When the jeep’s driver saw Pleasants, the vehicle abruptly turned around and headed back toward the apartment. Pleasants stopped the vehicle and discovered that Lopez was driving.  Lopez argued that Pleasants did not have reasonable suspicion to stop him because he could not determine who was driving the jeep before it was pulled over. The trial court granted Lopez’ motion to suppress but the state appealed, arguing that the trial court failed to look at all the information provided to the officer. The DCA concluded that under the totality of the circumstances, the officer had more than a hunch to pull over the vehicle.

“The test is not whether Pleasants had probable cause to stop the vehicle. Rather, it is whether he had enough objective data to form a well-founded, articulable suspicion that Lopez was driving the jeep,” the court said.  State v. Lopez, 923 So.2d 584 (Fla. 5th DCA, 3/24/06)
Seizure – Plain clothes officers' encounter of subject parked in car in public place

Because a law enforcement officer does not automatically detain a person when encountering him in a public place, a plainclothes officer in an unmarked car did not conduct an illegal seizure of a car that was already parked in public when the officer observed contraband, the 5th DCA said.


Glen Houston was arrested for cocaine trafficking. Houston was sitting in his vehicle, which was parked at a gas station, when a passenger entered the car. A plainclothes officer who was observing Houston pulled up behind his car and approached the driver’s side window. The officer saw a substance and money being exchanged in the car, and based on his training and experience he arrested Houston on drug charges. A subsequent search found contraband in a storage facility rented by Houston. Houston claimed the officer seized him without probable cause, asserting that the officer could not have known there were drugs in the car and therefore he did not have probable cause to pull in behind Houston and block him from leaving. The trial court rejected Houston’s motion to suppress, and the DCA affirmed.

“(T)he officers here did not use their emergency lights or sirens as a show of authority. . . . The officers’ actions in pulling behind Houston and walking up to Houston’s truck were so unobtrusive that neither he nor (the passenger) was even aware of the officers,” the DCA said. “Moreover, the officers were in plain clothes and not in uniforms. Even after he noticed the men, (the passenger) did not realize they were law enforcement officers. The officers did not give any commands or display their weapons. Up until this point, no reasonable person would have believed he had been seized.” Houston v. State, 925 So.2d 404  (Fla. 5th DCA, 3/31/06)
Mutual ownership - consent to search

People who jointly share a hotel room have the right to give consent to a search of the room but not to the personal belongings of the other person, the 5th DCA said.  Hugo Marganet and his girlfriend Wilma Pinero were stopped in their car as part of a drug investigation. Wilma offered to cooperate and told officers she knew where Hugo kept his drugs. She led them to the hotel room the two were sharing, and said the drugs were in Hugo's shaving kit inside his suitcase. Wilma could not indicate what else was in the suitcase. Drugs were found in the shaving kit and Hugo was arrested. 
His motion to suppress was denied and he appealed, claiming that Pinero did not have the authority to give consent to a search of his personal belongings because there was no mutual ownership. The DCA agreed, concluding that Wilma had no claim of ownership to the suitcase or shaving kit and therefore could not give consent to search them.
“(T)he evidence is . . . insufficient to establish apparent authority on the part of Pinero (Wilma) to consent to a search. Rather, the facts known to the agents were such that they could have no objectively reasonable belief that she had authority over these items,” the DCA said in reversing Marganet’s (Hugo's) conviction. Marganet v. State, 927 So.2d 52 (Fla. 5th DCA, 3/31/06)
Admissibility of impeachment testimony – "She's sleeping around"


Where the victim in a sexual battery case testified that she felt it would be safe to share a bed with the defendant because he was married and would not engage in sexual activity, the defense should have been allowed to present impeachment testimony showing the woman had sexual relations with a different married man the previous night, the 5th DCA said.


Rick Docekal was convicted of committing sexual battery on a woman attending the same corporate conference. During the trial the victim testified that she was willing to let Docekal sleep in her bed because he was married and therefore she thought she would not be “in harm’s way.” The defense sought to introduce evidence of her involvement with another married man at the conference the previous night in order to impeach her credibility, but the trial court denied the request. This was error, the DCA said, because the testimony would have undermined her suggestion that married men would not engage in extra-marital sexual activity at the conference.


“On direct examination, the victim justified her decision to allow Docekal to sleep in her bed with an explanation that was tenuous in light of her conduct on the previous night. The misleading impression left by the State's direct examination was that she did not believe that a married man would initiate a sexual encounter with her. Docekal's proposed cross-examination would have modified the State's direct examination by removing this misleading impression,” the DCA said. “In light of her direct testimony and sexual relations with a married man on the night before the alleged rape, the court hampered the trial's truth-seeking function by prohibiting Docekal's cross-examination and, accordingly, abused its discretion.”
Docekal v. State, 929 So.2d 1139 (Fla. 5th DCA, 6/2/06)
Staleness of warrant over 30 days old - totality of circumstances

The fact that a search warrant is more than a month old does not automatically render it stale if the totality of the circumstances shows that law enforcement pursued the case appropriately during the delay, the 5th DCA said.  Cornelius Paige was charged with various drug offenses after officers executing a search warrant at his residence found evidence of drug sales. The trial court found that the search warrant was stale because it was more than 30 days old, and therefore the evidence found during the search could not be used at trial. The state appealed the decision, arguing that investigators had continued observing Paige’s activities between the time the search warrant was obtained and the time it was executed. The DCA ruled for the state, finding that the trial court failed to consider the facts of the full investigation.


“Whether the allegations in an affidavit are sufficiently timely to establish probable cause depends on the particular circumstances of the case and probable cause cannot be quantified by simply counting the number of days between the occurrence of the facts supplied and the issuance of the affidavit,” the DCA said. “When an affidavit establishes the existence of a widespread, firmly entrenched, and ongoing narcotics operation, which is observed to be continuing, a staleness argument loses much of its force.” State v. Paige,934 So.2d 595  (Fla. 5th DCA, 7/ 21/06)
Staleness of warrant information - child pornography

The 5th DCA reversed a lower court’s determination that computerized images could not be used as evidence because information in the search warrant was “stale” and gave no assurance that the computer identified in the warrant was the one seized by officers.  Victor Felix was arrested at the end of a lengthy investigation that began when an undercover Maryland State Police officer received digital images depicting graphic child pornography. The images eventually were traced back to Felix, a Florida resident, and Florida officers served a search warrant almost six months later. The trial court granted Felix’s motion to suppress evidence found on his computer, but the DCA reversed.


“Staleness should be evaluated in light of the particular facts of a given case, the nature of the criminal activity, and the evidence hoped to be found,” the DCA said. “We conclude that no bright line time period should apply to a staleness analysis in cases such as this. We conclude, as well, that after the passage of some period of time, staleness of the information contained in the affidavit will most certainly invalidate a warrant issued upon it. But not here. In the present case the information contained in the affidavit was about five and one-half months old when the warrant was issued. Given the information in the affidavit, and in considering the totality of the circumstances, we find ourselves in agreement with the magistrate who issued the warrant, and we disagree with the trial judge who concluded that the information was stale.” State v. Felix, 31 FLW D2508 (5th DCA, 10/6/06)
Validity of warrantless search based on smell of burning marijuana


When an experienced officer detects the smell of burning marijuana, he immediately has probable cause to believe a crime has been committed and can then make an arrest and conduct a warrantless search, the 5th DCA said.  The DCA affirmed the admission of evidence against Timothy Blake, who moved to suppress marijuana evidence claiming that the officer executed an investigatory stop without probable cause. The arrest occurred after officers observed Blake and friends sitting in a truck near closed businesses during early morning hours. After Blake saw the officer, he exited the truck and walked toward the officer, who smelled a strong odor of marijuana and alcohol coming from Blake. The officer then received consent to search Blake and the truck, resulting in the discovery of the marijuana. The DCA rejected Blake’s assertion that the marijuana was found as a result of an illegal stop, noting that it has repeatedly held that the mere possession of marijuana is illegal.


“Thus, when a police officer who knows the smell of burning marijuana detects that odor emanating from a vehicle or from a person who has recently exited a vehicle, he has probable cause to believe a crime has been committed and that such person has committed it. Because the officer has probable cause, he or she is authorized to arrest the person and then to conduct a warrantless search,” the DCA said. Blake v. State, 31 FLW D2510 (5th DCA, 10/6/06)
Juvenile detention order must be based on public safety, not "punishment"



A trial court cannot penalize a juvenile’s failure to appear at hearings by sending him to a more restrictive detention program than he would otherwise face, because confinement in more restrictive programs must be based only on public safety concerns, not punishment, the 5th DCA said.  The court reversed a judge’s order committing juvenile defendant J.M. to a level 8 placement despite the Department of Juvenile Justice’s recommendation of a level 6 placement. Among the judge’s stated reasons was J.M.’s failure to appear for hearings. The DCA noted that in order to override a department recommendation, a judge must cite “the characteristics of the restrictiveness level vis-à-vis the needs of the child.” Because the judge in this case did not meet this standard, the disposition order must be reversed, the DCA said.

“The court . . . did not make reference to the characteristics of a level 8 program vis-à-vis J.M.’s needs. Indeed, the court did not mention J.M.’s needs at all,” the DCA said. “Nothing in this case indicates that the court was concerned about public safety with respect to J.M.”  J.M. v. State, (5th DCA, 10/13/06)
ATTORNEY GENERAL OPINIONS OF INTEREST:
Number: AGO 2006-35
Date: August 3, 2006
Subject: Law Enforcement Officers' Bill of Rights 

Opinion summarized:  As the employing law enforcement agency of a Miami-Dade Police officer, the Miami-Dade Police Department is the exclusive agency responsible for the receipt, investigation and determination of complaints received by Miami-Dade pursuant to section 112.533, Florida Statutes.  ("Every law enforcement agency and correctional agency shall establish and put into operation a system for the receipt, investigation, and determination of complaints received by such agency from any person, which shall be the procedure for investigating a complaint against a law enforcement and correctional officer and for determining whether to proceed with disciplinary action or to file disciplinary charges, notwithstanding any other law or ordinance to the contrary. This subsection does not preclude the Criminal Justice Standards and Training Commission from exercising its authority under chapter 943.") (emphasis supplied)
--------------------------------
Number: AGO 2006-34
Date: July 20, 2006
Subject: Advocacy Council, attendance at closed session
Opinion summarized:  Members of a local advocacy council, who are attending a closed session of the statewide advocacy council during the discussion of one of the local council's cases, may not remain in the closed session when the statewide advocacy council is considering cases from other advocacy councils which are unrelated to the local advocacy council's cases. While the statutes permit an LAC to have access to confidential material in carrying out its duties, I find nothing in sections 402.164-402.167, Florida Statutes, which grant an LAC access to such confidential material which is not related to one of its investigations or cases. As noted above, the statutes authorize an LAC access to confidential information when carrying out its responsibilities. While it may be appropriate for LAC members attending a closed session of the SAC which is considering a case referred to it by that LAC, I cannot conclude that the statutes permit the dissemination of such confidential material to LAC members that have no jurisdiction over the case being discussed.

--------------------------------
Number: AGO 2006-33
Date: July 20, 2006
Subject: Sheriffs, authority to lease purchase vehicles

Opinion summarized:  The Sheriff of Pinellas County is authorized to acquire vehicles through the use of lease-purchase agreements. However, the sheriff has no authority to bind the county commission to appropriate funds for a multi-year contract and any lease-purchase agreement entered into by the sheriff should contain provisions recognizing these fiscal limitations.
--------------------------------
Number: AGO 2006-32
Date: July 20, 2006
Subject: Police/Firefighters pension boards
Opinion summarized:  (1) A firefighter who has entered DROP but satisfies the definition of "Firefighter" in section 175.032(8)(a), Florida Statutes, is qualified to serve as the firefighters' representative on the firefighters' pension board pursuant to section 175.061(1)(a), Florida Statutes. Similarly, a police officer who has entered DROP but satisfies the definition of "Police officer" in section 185.02(11), Florida Statutes, is qualified to serve as the police officers' representative on the police officers' pension board pursuant to section 185.05, Florida Statutes. However, a firefighter or police officer who is no longer employed fulltime by the city as a firefighter or police officer would not meet the definition in section 175.032(8)(a), or section 185.02, Florida Statutes, respectively, and thus would not qualify for appointment as one of the firefighters' or police officers' representatives.
(2)  Regarding F.S. 185.05(1)(a), while the legislative body of the city may appoint the successor to fill the vacancy in the police officers' representative on the pension board, such action is ministerial with the selection of the successor being made by a majority of the active police officers who are members of the pension plan. The Legislature, however, may wish to clarify its intent on this issue.
--------------------------------
Number: AGO 2006-30
Date: July 20, 2006
Subject: Public Records, access by static website
Opinion summarized:  A municipality may respond to a public records request requiring the production of thousands of documents by composing a static web page where the responsive public documents are posted for viewing if the requesting party agrees to the procedure and agrees to pay the administrative costs, in lieu of copying the documents at a much greater cost.  The city received a large public records request for documents relating to the mayor. Due to the massive quantity of documents required in response to this request, the city's information technology team set up a static web page for viewing the documents. The cost of collecting and posting the documents was $360.00, which you state was substantially less than the cost of producing and copying the requested documents on paper. The requesting party was provided an access code to the static web page after paying the $360.00. The requesting party had no objection to having access to the records provided in this manner. 
--------------------------------
Number: AGO 2006-27
Date: June 29, 2006
Subject: Dual Office Holding, police chief as city manager
Opinion summarized:  
1) Does Article II, section 5(a), Florida Constitution, preclude the city and the former police chief, who resigned in order to temporarily serve as acting city manager, from entering into an agreement that the former chief will again serve as police chief once he no longer serves as acting city manager?

2) Does the exception to dual officeholding recognized by the courts in Vinales v. State[1] and Rampil v. State[2] permit the police chief to serve as acting city manager without resigning his or her office when such appointment is temporary and without additional remuneration? 
Response to (1) Generally, the acceptance of a second office has been considered to be a vacancy in the first office. Thus, the acceptance of the position as acting city manager created a vacancy in the office of police chief, not a leave of absence. There is no known prohibition in Article II, section 5(a), Florida Constitution, that would preclude the city from reappointing the current acting city manager as police chief when he no longer is serving as city manager.

Response to (2) The Supreme Court of Florida recognized a limited exception to the constitutional 
dual officeholding prohibition in Vinales v. State, which concerned the appointment of municipal police officers as state attorney investigators pursuant to statute. Since the police officers' appointment was temporary and no additional remuneration was paid for performing the additional criminal investigative duties, the Court held that the officers were not simultaneously holding two offices and thus the constitutional dual office holding prohibition did not apply. The Second District Court of Appeal in Rampil v. State, following the Vinales exception, concluded that it was not a violation of Article II, section 5(a), Florida Constitution, for a city police officer to act in the capacity of deputy sheriff since that officer received no remuneration for such duties. 


The above exception, however, has been only been applied when both offices have related to criminal investigation or prosecution and not to the exercise of governmental power or performance of official duties on a disparate board or position. Thus, this office, in considering the Vinales and Rampil exception, has stated that the exception is limited and does not apply to a member of a municipal board of adjustment serving as a part-time law enforcement officer or to a police officer who serves as a law enforcement officer.


Accordingly, I am of the opinion that the exception to dual officeholding recognized by the courts in Vinales v. State, supra, and Rampil v. State, supra, does not permit the police chief to serve as acting city manager without resigning his or her office.
--------------------------------
Number: AGO 2006-25
Date: June 29, 2006
Subject: Law Enforcement Officers' Bill of Rights
Opinion summarized:  What triggers the beginning of the 180 days in which an agency must complete its investigation of a complaint against a law enforcement or correctional officer?  The receipt of the notice of the allegation by the person authorized by the agency to initiate the investigation is the "triggering" event that begins the statutorily prescribed time-frame (i.e. 180 days) in which to conduct the investigation. 

Every law enforcement agency and correctional agency is required by statute to establish and put into operation a system for receiving, investigating and making determinations of complaints received by the agency from any person. The statute, however, does not specify who within the agency must receive the complaint; in requiring that the system provide for the receipt of complaints, the law enforcement agency or correctional agency would necessarily have to make such a designation.


It would appear that the policy of the law enforcement agency would specify the individual or individuals who are authorized by the agency to initiate the investigation.


Does an inability of internal affairs to conduct its investigation toll the period in which the investigation must be completed?  As noted above, section 112.532(6)(a), Florida Statutes, prescribes the circumstances under which the period will be tolled and no others are contemplated. Where the Legislature has prescribed the manner by which something is to be done, it generally operates as a prohibition against its being done in a different manner. Thus, only those instances set forth in section 112.532(6)(a)1.-4., Florida Statutes, will toll the 180-day time limit on the investigation of a law enforcement or correctional officer.
--------------------------------
Number: AGO 2006-14
Date: April 19, 2006
Subject: Sheriff, unsatisfied liens surviving tax deed

Opinion summarized:   Is a sheriff considered to be a county governmental unit for purposes of section 197.552, Florida Statutes, and thus for purposes of section 197.582(2), Florida Statutes?  A sheriff is considered to be a county governmental unit for purposes of section 197.552, Florida Statutes, and thus a lien of record held by the sheriff that is not satisfied by the disbursement of proceeds of sale under the provisions of section 197.582, Florida Statutes, survives the issuance of a tax deed for purposes of section 197.582(2), Florida Statutes.
-------------------------------
Number: INFORMAL
Date: March 23, 2006
Subject: Sunshine Law, electronic discussion board
Informal opinion summarized: The town of Ponce Inlet asked whether an electronic discussion board maintained by a municipality for the sole purpose of discussing matters which will ultimately come before a voting body of the municipality violates the Government in the Sunshine Law if the municipality implements the following protections:


1. Each topic of discussion to be posted by the municipality on the Internet board is noticed in the same manner as a public meeting, pursuant to section 286.011, Florida Statutes.
 

2. Each topic of discussion on the electronic discussion board is open for discussion for a period of one month.


3. The municipality makes computers with access to the discussion board available within its jurisdiction to the public.


4. The municipality allows public participation on the electronic discussion board to the same degree as all voting members of the municipal body.


5. The full text of all discussions posted on the discussion board is archived as a public record and available upon request.


6. Any voting upon the issues discussed on the electronic discussion board will take place at a publicly noticed "live" meeting of the municipal body.


In Attorney General’s Opinion 2002-32, this office was asked whether board members of a special district could discuss matters via the internet. The opinion concluded that use of an electronic bulletin board by water management district basin board members to discuss matters that might foreseeably come before the board over an extended period of days or weeks, which did not permit the public to participate online, would be a violation of section 286.011, Florida Statutes. Of particular concern was the lack of reasonable notice when a particular issue was to be discussed so that the public could have meaningful participation in the discussion. The opinion found that use of the bulletin board for discussions of the basin board placed the burden on the public to constantly monitor the site in order to participate meaningfully in the discussion taking place there and extended this burden over the course of days, weeks or months. This office would not read the Government in the Sunshine Law, a statute enacted in the public interest, in a manner that would essentially foreclose meaningful public participation in a public meeting.


The program you have proposed allows the public to participate online on the internet site to the same extent as board members. The town proposes to make computers with access to the internet board available within its jurisdiction to the public. The Town of Ponce Inlet would open issues for discussion on the electronic bulletin board for a period of one month. Voting on issues discussed on the electronic discussion board will take place at a publicly noticed “live” meeting of the municipal body.


While it appears that the electronic discussion board proposal developed by the
Town of Ponce Inlet attempts to address a number of factors that were of concern in Attorney General’s Opinion 2002-32, this office continues to have reservations about any proposal for a public meeting which places the burden on the public to constantly monitor the site in order to participate meaningfully in the discussion and which extends this burden over the course of days, weeks, or months. In light of these concerns, this office would suggest that the use of an electronic bulletin board by the Town of Ponce Inlet to discuss matters that may foreseeably come before the town commission over an extended period of time would not comply with the spirit or letter of section 286.011, Florida Statutes.
--------------------------------
Number: AGO 2006-06
Date: March 8, 2006
Subject: Sheriff, placing decal on sex offender's vehicle
Opinion Summarized:  A Sheriff is authorized to develop a program for community notification of the presence of a sexual predator or offender utilizing the placement of a decal on the vehicle of these offenders.
--------------------------------

Number: AGO 2006-03
Date: January 25, 2006
Subject: Sunshine Law, attorney-client discussions
May a closed attorney-client session be held pursuant to section 286.011, Florida Statutes, to discuss settlement negotiations on an issue that is the subject of ongoing mediation pursuant to a partnership agreement between the water management district and others?  In the instant inquiry, mediation is being conducted pursuant to the partnership agreement. No litigation has been filed in either the courts or before an administrative body. Thus, under the plain language of section 286.011(8), Florida Statutes, the exemption afforded by that subsection is not applicable. This office cannot read an exception into the statute for pre-litigation mediation proceedings.


Accordingly, I am of the opinion that a closed attorney-client session may not be held pursuant to section 286.011, Florida Statutes, to discuss settlement negotiations on an issue that is the subject of ongoing mediation pursuant to a partnership agreement between the water management district and others.
------------------------------------
Number: INFORMAL
Date: November 29, 2005
Subject: Sunshine Law, video conferencing of workshops
Informal Opinion summarized:  The use of electronic media technology for official meetings has limitations when there is a need for a quorum or when a meeting must be held at a designated location. For workshops and special meetings at which no formal action will be taken, it would appear that such technology may be used. The county must be vigilant, however, in adhering to the requirements of the Sunshine Law and ensure that the meetings or workshops using electronic media technology are not forums for the commission to undertake formal decision-making.  
(EDITOR'S NOTE:  This informal opinion summarizes a chain of AGO's related to use of phones, videoconferences, etc. to conduct public meetings, business, etc.  It is a good opinion to access and add to your files.  The AG's office has continually been resisting the use of electronics to conduct business, based on its interpretation of the existing Sunshine Law.  Ultimately, the Legislature may need to endorse use of technology within the Sunshine Law itself to promote greater use of 21st Century communication options.)
---------------------------------
Number: AGO 2005-62
Date: November 21, 2005
Subject: Contraband forfeiture funds, high school program

Opinion Summarized: May contraband forfeiture trust funds be used to fund a local public high school program emphasizing law enforcement and legal studies, and if so, does such a donation apply to the 15 percent required donation of contraband funds pursuant to section 932.7055(5)(c)3., Florida Statutes?  A local public high school program emphasizing law enforcement and legal studies that has the primary purpose of crime and drug prevention may be supported with contraband forfeiture funds, if the governing body of the municipality determines that such a program serves an appropriate law enforcement purpose. Such a donation would apply to the 15 percent required donation of contraband forfeiture funds pursuant to section 932.7055(5)(c)3., Florida Statutes.
---------------------------------------------------------------END-----------------------------------------------------------------------
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