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Special Note:
The summaries included herein include a compilation and abridgement of summaries originally published by the Florida Attorney General’s Office in their “Criminal Law Alert” publications.  I’ve also included a compilation of recent Attorney General Opinions that may be of interest.  Thanks to Carolyn Snurkowski of the Attorney General’s office for all her efforts in producing the Alerts throughout the year and to Attorney General Charlie Crist for publishing the “Alerts” as a service to Florida law enforcement.  
Where available, I have added the Southern Reporter page citation to assist in locating the cited case.   To the extent possible, I have indicated appellate review status.
Do not rely solely upon these summaries for your understanding of the cases.  Read any case of continuing interest or concern. Officers utilizing this summary are cautioned to check with their own agency legal advisors before acting in reliance upon anything reported herein.
I hope you find this document useful.  An electronic copy is posted at the FDLE General Counsel’s page of FDLE’s web site at: www.fdle.state.fl.us
The Attorney General’s weekly  “Criminal Law Alerts” can be accessed via the Internet at:

http://myfloridalegal.com/aglink
Michael Ramage
U.S. Supreme Court 
· DUI is not “crime of violence” for deportation purpose

Ruling in a Florida case, the U.S. Supreme Court held that a state conviction for drunk driving that results in serious bodily injury does not constitute a “crime of violence” warranting deportation of the permanent resident who was driving the vehicle.
“DUI statutes such as Florida’s do not require any mental state with respect to the use of force against another person, thus reaching individuals who were negligent or less. Drunk driving is a nationwide problem, as evidenced by the efforts of legislatures to prohibit such conduct and impose appropriate penalties. But this fact does not warrant our shoehorning it into statutory sections where it does not fit,” Chief Justice Rehnquist wrote for the court.  Leocal v. Ashcroft, 11/9/04; 543 U.S. 1 (2004)
· Arrests on “reasonable” grounds do not have to be “closely related” to conduct identified by arresting officer at time of arrest

The court unanimously rejected a lower court’s conclusion that the offense establishing probable cause must be ‘closely related’ to, and based on the same conduct as, the offense the arresting officer identifies at the time of arrest. Believing that Jerome Alford was impersonating a police officer, a Washington State Patrol officer pulled Alford over. While questioning Alford at the scene, another officer discovered that Alford was taping their conversation and arrested him for violating state privacy laws. A federal appeals court reversed, concluding that the officers lacked probable cause because the offenses were not “closely related.” The Supreme Court reversed, concluding that the appeals court ruling runs counter to Supreme Court precedent that an arresting officer’s state of mind, except for the facts he knows, is irrelevant to establishing probable cause.


“(T)he ‘closely related offense’ rule is condemned by its perverse consequences. While it is assuredly good police practice to inform a person of the reason for his arrest at the time he is taken into custody, we have never held that to be constitutionally required. Hence, the predictable consequence of a rule limiting the probable-cause inquiry to offenses closely related to (and supported by the same facts as) those identified by the arresting officer is not . . . that officers will cease making sham arrests on the hope that such arrests will later be validated, but rather that officers will cease providing reasons for arrest,” Justice Scalia wrote for the court. Devenpeck v. Alford, 12/13/04; 543 U.S. 146
11th Court of Appeals
· Possession of firearms necessary for “use” charge

A defendant arrested during an undercover drugs-for-guns transaction cannot be convicted of a federal crime prohibiting the “use” of a firearm in connection with a drug crime because he never actually had possession of the firearms, the 11th U.S. Circuit Court of Appeals held.


Francisco Montano was arrested and pled guilty to drugs distribution charges and to the use of a firearm during and in relation to a drug trafficking crime. The charges stemmed from an April 1998 deal in which Montano agreed to trade drugs for firearms that an undercover officer said he could obtain. During the transaction, Montano saw the firearms but never actually possessed them. Montano was arrested as soon as he gave the drugs to the officer.


“(T)he facts show that Montano was never in a position to use, or actively employ, the eleven firearms for which he traded methamphetamine. Montano was allowed to look at the firearms before agreeing to the transaction, but he did not keep the firearms at that time; indeed, as Montano had not tendered his consideration, the guns were still in the possession of the government,” the 11th Circuit said in reversing.
United States v. Montano, 2/4/05; 398 F.3d 1297 
· Validity of Florida ban on voting by ex-felons

The 1868 Florida law that imposes a lifetime ban on voting by ex-felons, even after they have served their prison time, is valid, the 11th U.S. Circuit Court of Appeals held.


A group of former inmates argued that Florida’s disenfranchisement of felons violates the Equal Protection Clause, which prohibits any law that denies individuals equal protection of the law. They also asserted that the disenfranchisement was enacted with the racial motivation of keeping African-Americans from voting. In an en banc ruling, The 11th Circuit found that the law did not violate the Equal Protection Clause in itself. The court found no racial motivation in the enactment of the 1868 law or the statutes that preceded it, citing the fact that African-Americans were not allowed to vote at that time. The court noted that several parties that filed amicus curiae, or “friend of the court,” briefs argued that as a policy matter, felons should be enfranchised, particularly those who have served their sentences and presumably paid their debt to society.


“Even if we were to agree with the amici, this is a policy decision that the United States Constitution expressly gives to the state governments, not the federal courts. Florida has legislatively reexamined this provision since 1868 and affirmed its decision to deny felons the right to vote. Federal courts cannot question the wisdom of this policy choice,” the 11th Circuit said.  Johnson v. Governor of the State of Florida, 4/12/05; 405 F.3d 1214.  Note on 11/14/05 the U.S. Supreme Court refused to grant cert on this case, meaning the 11th CA’s opinion stands unchanged.
· In-Court Admissibility of complaints against arresting officer

Evidence of prior investigations into an arresting officer was irrelevant to a criminal defendant’s case and the trial court correctly refused to allow it to be admitted during trial, the 11th U.S. Circuit Court of Appeals held.

David Taylor was arrested in Atlanta on drug possession and firearm charges. Taylor advised the court that he wanted to introduce reports that one of the arresting officers, Matthew Strevel, was previously investigated following citizen complaints of harassment, planting evidence and brutality. Taylor contended that the reports would prove that Officer Strevel planted the drugs on him. The trial court found that Taylor only referenced one report and ruled that it could not be introduced because it could create prejudice and confuse the issues.


The 11th Circuit agreed, finding that there were various reasons the reports should not have been admitted during trial. Among other reasons, the court noted that all the allegations against Officer Strevel were deemed to be unfounded and no discipline was assigned. The court affirmed Taylor’s conviction and sentence.  United States v. Taylor, 7/19/05; 417 F.3d 1176
· Reasonable suspicion to detain vehicle occupants validly based on vehicle occupants’ inconsistent stories about purpose and destination of their trip

Reversing an Alabama trial court order suppressing evidence, the 11th U.S. Circuit Court of Appeals said two motorists’ suspicious behavior from the start of a traffic stop gave a law enforcement officer a reasonable basis to conduct a more detailed stop that eventually turned up illegal drugs.


An Alabama trooper stopped a speeding vehicle in which Joanna Hernandez was riding as a passenger. The trooper questioned Hernandez and the driver about the purpose and destination of their trip and other matters, and testified that their inconsistent answers aroused his suspicions. The trooper eventually gained permission to search the vehicle and found cocaine in a hidden compartment, and arrested Hernandez and the driver. A trial court suppressed the drug evidence, concluding that the search went beyond the scope of the traffic stop and saying the trooper had no reasonable suspicion to detain Hernandez and the driver for more than 15 minutes. The 11th Circuit reversed, rejecting the lower court’s reasoning that the questioning had nothing to do with officer safety or the traffic stop.


“(R)ight from the start, the Trooper had reason to suspect that he was not dealing with just a speeding case and, thus, reason to detain Defendant longer than perhaps a traffic stop, in itself, would allow. Once the Trooper developed this reasonable suspicion, he had a duty to investigate more,” the 11th Circuit said. “Even if the duration of the pre-consensual detention in this case did extend beyond what might have been reasonable for just a routine traffic stop, the facts that came to light from the beginning of the stop – facts giving rise to reasonable suspicion that an additional crime was being committed – were more than sufficient to justify this detention of no more than seventeen minutes.”  United States v. Hernandez, 7/29/05; 418 F.3d 1206
· Firearm possession by felon – NOT  a “crime of violence”


Possession of a firearm by a convicted felon does not constitute a crime of violence for the purposes of the federal law dealing with the detention of a defendant after conviction but before sentencing, the 11th U.S. Circuit Court of Appeals said.


The 11th Circuit found that possessing a firearm was not the act of a person acting in disregard of the community or causing a heightened risk of injury. “It is not an active crime, like burglary, which necessarily creates a substantial risk of violence,” the court said in vacating the lower court order and remanding for reconsideration of Johnson’s release.  U.S. v. Johnson, 2/14/05; 399 F.3d 1297
· Use of Internet to seduce minor  is “crime of violence”



Using the Internet to lure a child for sexual purposes can constitute a crime of violence under federal law and can be used to enhance a criminal sentence, the 11th U.S. Circuit Court of Appeals held in a case out of Florida.
The appeals court said a judge correctly concluded that a violation of 18 U.S.C. § 2422(b) is a crime of violence for the purpose of classifying the defendant as a career offender for sentencing purposes. That statutory provision involves using a facility and means of interstate commerce – in this case, America Online – to knowingly persuade, induce, entice or coerce a minor to engage in unlawful sexual activity. Edgar Searcy was arrested for attempting to solicit sex with a minor during an Internet conversation with an undercover law enforcement officer. Searcy argued on appeal that the only crime he committed was attempting to seduce the minor, and that because no physical sexual activity took place, the crime was not violent. The 11th Circuit disagreed, concluding that the act of enticing a minor to participate in sexual activity carries the inherent risk of serious physical injury.


“Plainly, the use of an Internet facility to entice a minor to engage in sexual activity presents the possibility of an encounter that could result in a serious risk of injury,” the court said.  United States v. Searcy, 7/28/05; 418 F.3d 1193
· No constitutional right of companionship with adult child



The Fourteenth Amendment’s substantive due process protections do not extend to the relationship between a mother and her adult son, and therefore a woman was not entitled to sue a Florida city whose police officer killed the woman’s son during a traffic stop, the 11th U.S. Circuit Court of Appeals held.

Addressing the issue for the first time, the court ruled against Patricia Robertson, who argued that she suffered a deprivation of her constitutionally protected liberty interest in a continued relationship with her 30-year-old son. The son, Corey Rice, was killed when an officer shot him four times when Rice tried to drive away from a nighttime traffic stop in which the officer did not use his siren to pull Rice over or any lights to illuminate Rice’s car. The officer and the City of Gainesville moved to dismiss the mother’s lawsuit, and the trial court granted the motion. The 11th Circuit affirmed, concluding that Robertson did not assert a cognizable due process interest.


“Our holding that a parent does not have a constitutional right of companionship with an adult child is in no way meant to minimize the loss of an adult child as compared to a minor child. The loss of a child at any age, under any circumstances, is one of the most difficult experiences a parent can endure. While the parent/adult child relationship is an important one, the Constitution does not protect against all encroachments by the state onto the interests of individuals. Instead, it is the province of the Florida legislature to decide when a parent can recover for the loss of an adult child. We will not circumvent its authority through an unsupported reading of the Fourteenth Amendment,” the court said.  Robertson v. Hecksel and City of Gainesville, 8/16/05; 420 F.3d 1254
· Reasonableness of DNA sample requirement


The forcible extraction of saliva for DNA from incarcerated felons does not violate the expectation of privacy nor does it constitute an unreasonable search and seizure, the 11th U.S. Circuit Court of Appeals held in a Georgia case.


Georgia began requiring incarcerated felons to submit DNA samples in 2000 in order to enter the results into a database and to store the DNA samples for future law enforcement use. Inmates challenged the requirement, claiming that being forced to submit DNA samples violated their expectation of privacy under the Georgia Constitution and amounted to an unreasonable search and seizure under the Forth Amendment of the U.S. Constitution. While recognizing that incarcerated felons do have rights under both the Georgia and U.S. Constitutions, the court ruled that under the totality of the circumstances shows requirement does not violate either constitution because law enforcement officials would be the only individuals with access to the created database.


“A person’s privacy interest is not inviolable, however. The state may constitutionally intrude upon a protected privacy interest “pursuant to a statute which effectuates a compelling state interest and which is narrowly tailored to promote only that interest.” Law enforcement constitutes a compelling state interest,” the court said.  Padgett v. Donald, 3/4/05; 401 F.3d 1273
· Constitutionality of Florida sex offender, DNA laws


Florida laws requiring sex offenders to register with the state and those convicted of certain crimes to provide DNA samples do not violate due process and other constitutional rights, the 11th U.S. Circuit Court of Appeals held.


A group of offenders identified only as 10 John Does and a Jane Doe appealed after a trial court rejected their claims that the Sex Offender Act and the DNA statute violated their rights. Specifically, the appellants argued that the Sex Offender Act violated their right to due process, equal protection, travel, separation of powers, and freedom from ex post facto legislation and that the DNA law violates due process and separation of powers. The 11th Circuit went through each of their claims and found that the trial court correctly granted the state’s motion to dismiss the case.



“We agree with the state that the Sex Offender Act meets the rational basis standard. It has long been in the interest of government to protect its citizens from criminal activity and we find no exceptional circumstances in this case to invalidate the law,” the 11th Circuit said, applying a similar rationale in its review of the DNA law.  Doe, et al., v. Moore, 6/6/05; 410 F.3d 1337. Note: In November, 2005, the U.S. Supreme Court refused to grant cert on this case, meaning the 11th CA’s opinion stands unchanged.
Florida Supreme Court Cases:
· Constitutionality of Florida’s Sexual Predators Act 


The Florida Sexual Predators Act, which requires offenders to comply with certain regulations for the safety of the public, is constitutional, the Florida Supreme Court held.  In doing so, it resolved conflicts between the circuits.  The 2nd DCA found the act to be constitutional, while the 3rd DCA concluded it was unconstitutional because it did not allow the judges to consider whether the offenders were a danger to the public before imposing the public notification requirements.  Under the act, the only determination the judge can make is whether the offender had a previous criminal conviction, which the Supreme Court found did not violate the due process clause.


“The only material fact under Florida’s statutory scheme . . . is the fact of a previous conviction – all of the burdens imposed by the Act, from the designation as a ‘sexual predator’ to the registration and public notification requirements to the employment restrictions, flow from the fact of a previous conviction,” the court said. "The Act is an exercise of the public-policy-making function of the Legislature to declare that persons who have been convicted of certain offenses should be designated as 'sexual predators' and should be subjected to the registration, public-notification, and other requirements of the Act." 
Milks v. State and State v. Espindola, 2/3/05; 894 So.2d 924; USSC Cert. Denied 10/3/05
· Warrants check during traffic stop is okay



A motorist was not unreasonably and unconstitutionally detained while a police officer ran a warrants check on the man’s driver’s license after the man voluntarily provided his license when the officer asked for identification, the Florida Supreme Court held.


The court reversed the 4th DCA, which had determined that after the officer inspected Robert Baez’s license the consensual encounter ended and Baez was then detained in violation of his Fourth Amendment rights while the officer was holding his identification. The officer asked for the identification after approaching a parked vehicle in which Baez was slumped over the wheel; the officer said he was concerned that Baez might be in need of medical attention. The warrants check revealed an outstanding New Jersey arrest warrant, and officers later found small bags of cocaine where Baez had been seated in a police car. In a 5-2 decision, the justices said the officer did not violate Baez’s rights by retaining the driver’s license in order to run the warrants check.


“(T)he issue was not whether the reason for the stop had been eliminated by facts which developed after the stop had been made. Rather, the police officer was given the driver’s license in a consensual encounter. The question was whether the police officer could then retain what he was consensually given long enough to do the computer check. The totality of the circumstances presented demonstrates that . . . the officer did have a reasonable basis and reasonable suspicion to investigate Baez further. Baez was found in a suspicious condition – slumped over the wheel of his van – in a location in which he should not normally have been – a dimly lit warehouse area at night,” the court said. “It was not unreasonable for the officer to proceed with the computer check when he had not yet eliminated reasonable concern and justified articulable suspicion of criminal conduct.” State v. Baez, 11/10/04; 894 So.2d 115; Reh’g Denied 1/5/05
· Juvenile Curfew Ordinances Not Valid



Renewing its commitment to a strict scrutiny standard, a divided Florida Supreme Court held invalid juvenile curfew ordinances in Tampa Bay-area cities on the grounds that the ordinances violate juveniles' rights to privacy and freedom of movement.


In a 4-3 decision, the court said the Tampa and Pinellas Park ordinances fail to survive the strict scrutiny test because they do not serve a compelling state interest and accomplish their goal through the use of the least intrusive means. The majority sharply rejected a suggestion to drop the existing strict scrutiny standard, noting that in order to maintain “public legitimacy” the court cannot recede from its own controlling precedent “when the only change has been the membership of the Court.” The majority examined the claims for and against the ordinances and concluded that they fail to survive strict scrutiny.

“Because the juveniles’ fundamental rights to privacy and freedom of movement are burdened by the curfew ordinances, the cities must have a compelling governmental interest in regulating the activities of minors during the hours of the curfew and the ordinances must be narrowly tailored to accomplish their goals by the least intrusive means available,” Justice Quince wrote for the majority. “(W)e conclude that the Tampa and Pinellas Park juvenile curfew ordinances are not narrowly tailored and thus fail to survive strict scrutiny.”
State v. J.P. and T.M., 11/18/04; 30 FLW s. 331
· A “pardon” does not eliminate guilt and does not make one eligible for expunction


Because a pardon does not have the effect of eliminating guilt or the fact of a conviction, a person who has been pardoned for a crime is not entitled to a certificate of eligibility to have the conviction expunged from his record, the Florida Supreme Court held in a case of first impression.


A pardoned individual cannot satisfy legal conditions for expungement because a pardoned offender, like other convicted criminals, cannot maintain that he has not been adjudicated guilty of a crime, the court said in a 6-1 ruling. The court ruled against a man who was convicted of a 1953 kidnapping but received a full pardon from Governor Leroy Collins in 1959. The man applied for a certificate of eligibility to expunge his criminal record, but the justices said he is ineligible for such an action because the pardon does not change the fact of the original adjudication.


“(E)ligibility for records expunction is not a civil right restored by the grant of a gubernatorial pardon. A pardon does not eliminate the adjudication of guilt, creating a fiction that the crime never occurred,” Justice Lewis wrote for the court. “A pardon is the equivalent of forgiveness for a crime, it does not declare the pardoned individual innocent of the crime. While a pardon removes the legal consequences of a crime, it does not remove the historical fact that the conviction occurred; a pardon does not mean that the conviction is gone. If a pardon had the effect of allowing an individual to declare that he had not been adjudicated guilty of a crime, the end result would be that all pardoned individuals would be eligible for expungement of their criminal history records. Today, we hold that a pardon does not have the effect of erasing guilt so that a conviction is treated as though it had never occurred. A pardoned individual can therefore not satisfy the (statutory) requirements…and cannot qualify for a certificate of eligibility.” R.J.L. v. State, 11/18/04; 887 So.2d 1268
· Asking for consent to search or to serve arrest warrant after invocation of right to counsel does not violate Fifth Amendment


An officer’s request for consent to search or to serve an arrest warrant on a defendant in custody after the defendant has invoked his right to counsel does not violate the Fifth Amendment, the Florida Supreme Court ruled.


The court affirmed Paul Everett’s murder conviction and death sentence, rejecting his claim that the officer’s request to obtain DNA samples and serve an arrest warrant after he invoked his right to counsel violated his Fifth Amendment right to remain silent. The court said the officer’s requests did not amount to interrogation and would not require a response from Everett, and therefore did not violate his Fifth Amendment rights.  “Service of an arrest warrant is a routine police procedure. It does not require any response from a suspect; nor can it be reasonably expected to elicit an incriminating response. Thus, this action does not constitute interrogation, and we affirm the trial court's denial of the motion to suppress on this claim. The officer's request for appellant's consent to provide DNA biological samples was the same search request the officers made of several other individuals whom they had not otherwise been able to eliminate from a list of potential suspects in this sexual battery/murder case. Such a request for the consent to search is not reasonably likely to elicit an incriminating response,” the court said.  Everett v. State, 11/24/04; 893 So.2d 1278; Reh’g Denied 1/24/05; USSC Cert. Denied 4/18/05
· Shaving before collection of hair sample is evidence of consciousness of guilt


A trial court properly admitted testimony that a murder defendant shaved his pubic region shortly before a court-ordered hair sample was to be taken, because a sufficient nexus existed between the defendant’s action and the crime with which he was charged, the Florida Supreme Court held. The state asserted that because John Steven Huggins was present at a hearing one week earlier at which a judge ordered that a pubic hair sample be taken, his action in shaving the region proved his consciousness of guilt. Huggins claimed he shaved his pubic region because he contracted crab lice at the prison in which he was incarcerated. The court noted that prior cases involving the consciousness of guilt require a nexus between the concealment of evidence and the crime the defendant is being tried for in order for the evidence to be admitted. In this case, the court said in a 5-2 decision, such a nexus exists.


“Here, the evidence indicated that Huggins was present at the court hearing at which the hair collection was ordered. Additionally, the facts show that Huggins shaved his entire pubic region within one week of the date of that court order. We conclude that those facts provide a sufficient nexus upon which the trial court could base its exercise of discretion in admitting this evidence. Furthermore, we note that Huggins’ explanation regarding jail conditions and crab lice went to the weight of the evidence, rather than its admissibility,” the court said.  Huggins v. State, 12/2/04; 889 So.2d 743; USSC Cert. Denied 6/6/05
· Brady violations result in new trial being ordered for convicted killer
Convicted killer Michael Mordenti is entitled to a new trial because the state committed numerous Brady violations by withholding potentially exculpatory evidence from the defense, the Florida Supreme Court held.

Mordenti was convicted and sentenced to death for the murder of Thelma Royston. At trial the defendant’s former wife, Gail Mordenti, was the only state witness who could tie Mordenti to the murder. The state acquired Gail Mordenti’s date book, which included an entry that appeared to conflict with her testimony about a key event in the case. On appeal, Mordenti argued that the state’s withholding of the date book and other materials and statements violated the defendant’s Brady rights. The justices agreed, concluding that the state’s failure to disclose favorable information prejudiced Mordenti.


“The key to a determination of prejudice is whether the withheld evidence undermines our confidence in the result. The undisclosed evidence would not only have empowered the defense to discredit Gail but also would have stifled the prosecution’s fervid efforts to portray Gail as a believable witness. Specifically, the withheld information would have cast doubt on the veracity of Gail’s testimony and the timing of critical events leading up to the murder. On this record, our confidence in the outcome of Mordenti’s trial is undermined,” the unanimous court said. Mordenti v. State, 12/16/04; 894 So.2d 161; Reh’g Denied 2/4/05
· Statements made during voluntary appearance at sheriff’s office admissible 


Statements made by a murder defendant were admissible because detectives informed him that he was not under arrest and was free to leave throughout the interview, the Florida Supreme Court ruled in affirming a death sentence.


Michael Fitzpatrick was convicted and sentenced to death for the 1996 murder of Laura Romines. During the investigation, Fitzpatrick voluntarily went to the sheriff’s office for a requested interview. He was told that he was not under arrest. On appeal, Fitzpatrick argued that during the interview the detectives used false evidence of a satellite image they said placed him with the victim. Approximately an hour into the interview, he requested a lawyer and left. The trial court admitted all statements made by Fitzpatrick up to the time he invoked his right to counsel and the Supreme Court affirmed, finding the statements admissible because Fitzpatrick was informed that he was not under arrest and the detectives did not mislead him in a manner that would render his statements involuntary.


“That Fitzpatrick's interview took place at a station house does not by itself transform an otherwise noncustodial interrogation into a custodial one,” the unanimous court said. “Knowledge that he was free to leave, coupled with the fact that his request for a lawyer discontinued further questioning, and that he indeed left the station at that point, afforded a reasonable basis for Fitzpatrick to believe that he was free to leave.”  Fitzpatrick v. State, 1/27/05; 900 So.2d 495; Reh’g Denied 4/21/05
· Drug defendant must have knowledge of possession and nature of substance possessed

To find a defendant guilty of a drug possession charge, the trial jury must be instructed that the defendant must know he is in possession of the substance and must also know the nature of the drug, the Florida Supreme Court said.


Jorge Garcia was pulled over for driving under the influence. Officers conducted a search incident to arrest, and under the passenger seat found an object that contained methamphetamine. Garcia claimed to have no knowledge that the object was in his car or what the substance was. Instructing the jury, the trial judge allowed jurors to assume that Garcia had knowledge of possession, and omitted the element of knowledge of possession as part of the instructions on the lesser included offense. Garcia was acquitted of trafficking but was convicted of the lesser included charge of simple possession. Garcia argued that the trial court erred in not giving the guilty knowledge element during the instructions of the lesser included offense. The Supreme Court agreed, ruling 4-3 in Garcia’s favor.


“We find that the knowledge element of a possession charge includes both knowledge of possession and knowledge of the nature of the illegal substance. Thus, when a defendant argues that he or she had no knowledge that an illegal substance was in his or her possession, that defendant also disputes that he or she had knowledge of the nature of the illegal substance. When an essential element of a crime is in dispute at trial, such as the knowledge of the illicit nature of the substance in a possession case, the failure to instruct the jury on that element is fundamental error,” Justice Quince wrote for the court.  Garcia v. State, 4/21/05; 901 So.2d 788
· Defendant must meet Rule 3.853’s DNA testing standards


A defendant’s motion for postconviction DNA testing under Rule 3.853 will be denied if he fails to adequately demonstrate that the outcome of the test would result in an acquittal or lesser sentence, the Florida Supreme Court held.


Defendant Loran Cole contended that his murder and rape convictions and death sentence were based on circumstantial information given by the rape victim in her trial testimony. Cole argued that DNA testing would show inconsistencies in the woman’s testimony and prove that she was inaccurate in recalling events of the crime, in which the woman was bound and raped and her brother was murdered. Cole asserted that the DNA testing would warrant a lesser sentence. The court concluded that a defendant must prove that the DNA testing would result in an acquittal or a lesser sentence, and said Cole had not satisfied that requirement. The trial court correctly found that the DNA test results would not exonerate Cole from the murder conviction or affect the aggravating circumstances, the justices concluded.
“The allegations of the motion do not give rise to a reasonable probability of Cole being acquitted or receiving a lesser sentence,” the court said. Cole v. State, 11/24/04; 895 So.2d 398; Reh’g Denied 2/24/05
· Defendant must meet standard to be entitled to DNA test



A defendant seeking DNA testing must show a reasonable probability that he will be acquitted or have his sentence reduced if the test results are admitted into court, the Florida Supreme Court held.

Henry Sireci was convicted and sentenced to death for the 1976 murder of Howard Poteet. Sireci filed an appeal to have DNA testing done on some of the evidence used against him. Specifically, Sireci argued that DNA results would prove that he was not the murderer. The trial court denied Sireci’s request for DNA testing of a hair found on the victim’s sock, concluding that he had not met the requirements to permit the testing. The Supreme Court disagreed on whether Sireci met the requirements of the statute governing DNA testing, but found this error to be harmless. The justices held that Sireci failed to show that the DNA results would either acquit him of the murder or mitigate his involvement. The court therefore affirmed Sireci’s death sentence.


“(I)n light of the other evidence of guilt, there is no reasonable probability that Sireci would have been acquitted or received a lesser sentence if the State had not introduced into evidence the hair on Poteet’s sock,” the court concluded.  Sireci v. State, 4/28/05; 908 So.2d 321; reh’g denied 7/15/05
· Requisite standard to obtain DNA testing not met

Convicted killer William Van Poyce was not entitled to DNA testing because the results would not have any impact on his conviction or death sentence, the Florida Supreme Court held.
Van Poyce received a death sentence for the first-degree murder of Fred Griffis, a Glades County correctional officer. After his sentence was affirmed on appeal, Van Poyce filed a motion for DNA testing, arguing that the results would show that he was not the person who actually shot and killed Griffis, thereby mitigating his death sentence. Van Poyce contended that co-defendant Frank Valdez actually shot and killed Griffis. The trial court denied the motion, finding that the results would not mitigate the fact that Van Poyce was the instigator and acted with indifference to human life. The Supreme Court agreed with the trial court, concluding that no DNA testing results would mitigate Van Poyce’s sentence because his major role in the crime and his reckless indifference for human life were sufficient to impose the death penalty.

“(W)e determine only that under the circumstances of this case involving a murder of a prison guard in a brutal armed attack planned by Van Poyce and carried out with Valdez, DNA evidence indicating that Van Poyce was not the triggerman would not have created a reasonable probability of a lesser sentence, which is the standard for ordering DNA testing,” the court said.
Van Poyce v. State, 5/19/05; 908 So.2d; reh’g denied 7/15/05
· Deadline for DNA testing extended


Faced with an imminent deadline, the Florida Supreme Court issued an emergency nine-month extension for inmates to file motions for post-conviction DNA testing in order to challenge their convictions.

The court issued the extension two days before the arrival of the previous October 1 deadline. The court said the Florida Bar Criminal Procedures Rules Committee had submitted a report recommending elimination of the time limitation for filing a motion for DNA testing. With the extension, the justices noted, they will have time to consider the committee’s report and to seek comments on the proposal.  In re: Amendments to Florida Rule of Criminal Procedure 3.853(d), 9/15/05; 884 So.2d 934
District Courts of Appeal
· Use of overhead lights and overall circumstances did not constitute “custody” for Mirandas

Two deputies’ questioning of a drug suspect did not require Miranda warnings because the deputies did not use a show of authority beyond their vehicle’s overhead lights and the defendant’s actions and demeanor showed that he did not perceive himself to be in custody at the time he admitted to possession, the 2nd DCA held.


The court reversed a suppression order won by Joseph Poster, concluding that Poster was not in custody at the time he told the deputies he had methamphetamine in his vehicle. Poster was stopped after deputies received a reliable tip that he would be delivering the drugs to a particular residence. The deputies used emergency lights to stop Poster, but Poster stopped immediately, voluntarily exited his car and walked back to talk to the deputies, one of who he was acquainted with. During the non-confrontational conversation, the deputy asked Poster if he was in possession of methamphetamine, and Poster admitted that he was. The defense agreed that the deputies had made a valid investigatory stop, but contended that Poster had been subjected to a custodial interrogation without being informed of his Miranda rights. The trial court granted Poster’s motion to suppress, but the DCA reversed.


“The deputy testified that he used a normal tone of voice during their conversation. His style was not confrontational.  The entire exchange comprised two or three questions; it was not a long, drawn-out interrogation. The deputies were in uniform, but they never brandished a firearm.  There is no record of any display of police authority except for the use of overhead lights, and Poster’s conduct demonstrated that he did not believe that he was at the mercy of the law enforcement officers,” the DCA said. “(T)he relevant inquiry is how a reasonable person in the suspect’s position would understand the situation. . . . Poster’s actions and demeanor demonstrated that he did not perceive that he was in custody.”
State v. Poster, 10/22/04; 892 So.2d 1071
· More than simple failure to use turn signal needed to justify “stop”



Because there was no evidence that a young driver’s failure to use a turn signal affected any other driver, a police officer lacked probable cause to pull him over and contraband discovered as a result of the illegal stop must be suppressed, the 2nd DCA held.


The juvenile, identified as S.A.S., was pulled over after failing to use his signal when making a left turn after the light at a T-intersection changed to green.  The DCA noted that the design of the intersection prevented vehicles from going straight and there was no possibility of oncoming traffic. An officer pulled S.A.S. over for failure to use his signal, and seized a small container of marijuana and a marijuana pipe. The DCA noted that the Florida Supreme Court has determined that use of a signal is required only when another vehicle is affected by a turn from a highway, and said that condition does not apply in this case.


“(W)e do not think section 315.155 requires automobile operators to contemplate all hypothetical situations that would warrant using a turn signal in that brief moment before the decision to use the signal is made. Instead, there must actually be other vehicles affected by the turn. Because there was no evidence that another driver was actually affected by S.A.S.'s left turn, the officer lacked probable cause to stop S.A.S. and therefore the stop was illegal,” the DCA said.
 S.A.S. v. State, 10/29/04; 884 So.2d 1167
· Driving away as police approach not basis for stop unless driver sees police


A defendant’s action in driving away from a scene just as a police vehicle approaches does not give the officer a founded suspicion to make a stop if the officer doesn’t know whether the driver actually saw the police car before leaving, the 2nd DCA said.


The court said the standard for such a stop was changed by the U.S. Supreme Court’s Wardlow decision in 2000. Prior to that decision, the DCA said, the officer’s stop in this case would have been justified. Wardlow authorized stops in high-crime areas where the suspect resorts to “unprovoked flight upon noticing the police.”  In this case, the officer did not know if the driver saw him before accelerating quickly and making an “aggressive” turn away from a neighborhood in which several burglaries had taken place. All the circumstances aroused the deputy's suspicions, so he activated his blue lights and stopped the car. Passenger Cornell Cunningham was searched and arrested for possession of cocaine. The DCA concluded that because it could not be determined whether the driver saw the police car, Wardlow did not apply and therefore the officer did not have a founded suspicion for the stop. Cunningham’s motion to suppress should have been granted, the DCA said.


“(T)he facts surrounding Mr. Cunningham's departure from the scene do not rise to the level of ‘headlong flight.’ There was no evidence that Mr. Cunningham or the driver actually observed the police before the car left the area, which in our view is a critical factor,” the DCA said. “(T)here is no factual basis for the legal conclusion that the defendant intentionally evaded law enforcement.”  Cunningham v. State, 10/22/04; 884 So.2d 1121
· Yelling “Police!” as undercover officers approach an area is not “obstructing”

A person cannot be convicted of obstructing for yelling out a warning that police are in the area when the people who receive the warning have not yet committed any illegal acts and therefore the officers are not engaged in the lawful execution of a legal duty, the 3rd DCA said.


The DCA reversed the obstructing conviction of a minor identified as R.E.D., who was charged after he warned two males “99 that’s the police there” as the men approached a house under surveillance by undercover narcotics Officer Raymond Robinson. The men fled following R.E.D.’s warning, and the juvenile was charged with obstructing. The DCA agreed with the youth’s argument that he did not resist or obstruct police because Officer Robinson was not engaged in the lawful exercise of a legal duty.


The DCA said the officer “was not involved in the process of detaining anyone when he encountered R.E.D., and he was thus not engaged in the lawful execution of any legal duty. When R.E.D. warned the two unnamed males of the police’s presence, Officer Robinson was not yet prepared to arrest the two unnamed males and had no other basis upon which to prevent the escape of the unnamed males as suspects. The unnamed males had simply approached the target house, were not involved in any criminal activity, and were never arrested. . . . Officer Robinson was thus not involved in the execution of a legal duty when R.E.D. warned the two unnamed males of the police’s presence.”


Judge Shepherd dissented: “No one yells ‘99 police’ to signal that the ice cream truck is coming. Forecasting ‘99 police’ is meant to alert all nearby hearers of police presence, so that any illegal acts can quickly come to a close, evidence can be flushed, and law enforcement can be frustrated. . . . R.E.D. has cast his lot in siding with and assisting his criminal brethren; but for his statements, the official police operation would not have come to a halt. This is sufficient to support a conviction.”  R.E.D. v. State, 10/20/04; 903 So.2d 206 (followed by D.T.B. v. State, 892 So.2d 522)
· Stun gun not proven to be deadly weapon


Because the state failed to offer evidence that a stun gun is a deadly weapon, a defendant’s conviction of sexual battery with a deadly weapon must be overturned and replaced by a conviction for the lesser offense of sexual battery, the 4th DCA held.


Willie Jones was convicted of sexual battery with a deadly weapon, among other charges. During the incident he displayed a stun gun and at one point pulled the trigger, making the device emit a blue light and a buzzing sound. The victim testified that Jones told her to be quiet or he would kill her, before he sexually assaulted her. Noting that the 1st DCA has said no Florida case supports the idea that a stun gun qualifies as a deadly weapon, the court overturned the more serious sexual battery conviction.


“The State failed to meet its burden since there was no evidence in the record to support a finding that the stun gun was a deadly weapon by its ordinary use or in the manner in which it was used on the victim,” the DCA said.  Jones v. State, 10/27/04; 885 So.2d 466
· Accident report privilege does not apply to refusing blood alcohol test

The accident report privilege that usually protects the confidentiality of information about motor vehicle accidents does not apply to a refusal to submit to a blood-alcohol test because such refusal is not compelled by law enforcement, the 4th DCA held.


The court ruled against Terence Evans, the plaintiff in a lawsuit arising from an auto accident. Evans argued that the trial court erred in allowing him to be cross-examined about his refusal to submit to a blood-alcohol test, noting that section 316.066(4), F.S., provides that statements made by a person involved in an accident in order to complete a statutorily required crash report are not admissible as evidence in any civil or criminal trial. The DCA said that the Florida Supreme Court in 1984 limited the exemption to information a person is compelled to provide in order to comply with the statutory duty regarding accident reports. In addition, the DCA said, the U.S. Supreme Court has held that refusal to submit to a blood-alcohol test may be admitted into evidence without violating the Fifth Amendment because the state does not compel a defendant to refuse to take a test by giving him a choice whether to submit to the test or not.


“Because a refusal to take a blood-alcohol test is not compelled, and admission of such refusal does not violate the Fifth Amendment, the trial court did not err in finding that section 316.066 does not prevent the admission into evidence of Mr. Evans’s refusal to submit to a blood-alcohol test,” the DCA said.  Evans v. Hamilton, 10/27/04; 895 So.2d 950
· Officer’s testimony that BB gun is “capable of inflicting injury” not enough to make it a deadly weapon

To sustain a conviction that relies on a BB gun being considered a deadly weapon, the state must demonstrate that the gun was in a condition that made it capable of causing death or great bodily harm, and a police officer’s testimony that it was “capable of inflicting injury” was not enough, the 3rd DCA said.

A juvenile identified as E.S. was convicted of carrying a concealed weapon, a BB gun that the arresting officer said looked like a .45 caliber gun. The officer testified that the BB gun was “capable of inflicting injury” when operated properly, but also testified that he did not find any of the cartridges that would enable to BB gun to fire projectiles. The defense argued that the state failed to establish that the BB gun was a “deadly weapon” under the law but the trial court denied a defense motion for judgment of acquittal, finding that under the “totality of the circumstances” the BB gun was a deadly weapon. The DCA disagreed and reversed.


“The evidence showed that the gun had no cartridge in it and could not discharge pellets. The only evidence regarding the gun’s ability to injure was the police officer’s testimony that the gun was ‘capable of inflicting injury ... (if) properly operated.’ Thus, the evidence taken as a whole, failed to support a factual determination that the BB gun in question was likely to produce death or great bodily injury,” the DCA said. E.S. v. State, 11/10/04; 886 So.2d 311
· Antique rifle not a deadly weapon


An antique rifle stolen from a residence does not qualify as a firearm and cannot be used to establish the use of a deadly weapon in the commission of the theft, the 5th DCA held.
 Chad Brown was charged with burglary of a dwelling with a firearm, among other charges. The firearm cited in the charge was a antique rifle that Brown stole during the burglary. The state conceded that Brown’s conviction for possession of a firearm by a felon should be vacated because the rifle was an antique, but argued that it still constituted a deadly weapon. The DCA agreed with Brown’s argument that he did not use a deadly weapon because he did not use the rifle during the crime.


“The antique firearm in the instant case is not one of the weapons enumerated in the definition of weapon nor does it constitute a deadly weapon because it was not used or threatened to be used in a way likely to produce death or great bodily harm,” the DCA said.  Brown v. State, 2/11/05; 896 So.2d 808
· Person who exits car and runs away on foot cannot be “fleeing police officer” if he didn’t know at the time he was being chased by police

A defendant cannot be convicted of fleeing a police officer where he did not learn that the people chasing him were police officers until he exited a vehicle and attempted to elude his pursuers on foot, the 4th DCA said.  Christopher Creed was convicted of various drug and other charges, and those convictions were not disturbed by the DCA’s ruling. Creed was the target of an undercover drug sting.  When an officer went into Creed’s car to complete the transaction, he pointed a gun at the officer, who jumped out of the car as Creed sped away. Two unmarked police vehicles gave chase, but without flashing lights or sirens. Even though the officers in those vehicles were wearing police gear, the DCA said there was no testimony indicating that he could see them while he was fleeing. After the cars stopped and Creed jumped out to run away, the officers identified themselves. Creed was charged with fleeing or attempting to elude a law enforcement officer under section 316.1935(1), F.S., but on appeal Creed pointed out that the statute applies only to persons who flee in vehicles. Since he did not know that it was the police chasing him while he was operating his vehicle, he argued, he was without the requisite knowledge to be found guilty of this charge. The DCA agreed.


“Under the evidence as presented by the state, when appellant was operating his vehicle, although duly authorized law enforcement officers were following him, none of them ordered him to stop. Even if they had yelled at him to stop, he had to know he had been directed to stop the vehicle by a duly authorized law enforcement officer. The evidence showed that appellant did not know they were police until after the vehicle was stopped and he was running away,” the DCA said.
Creed v. State, 11/10/04; 886 So.2d 301
· Second officer’s search of subject after first search by consent is over required new consent

A second search of a suspect, conducted by a deputy minutes after another officer completed an initial search, constituted a separate action that required separate consent where there was no probable cause, the 2nd DCA held.  The court threw out the cocaine possession conviction of Randolph Alamo, who was arrested during a routine traffic stop. Following the stop, Alamo consented to a deputy’s request to conduct a search, which found no contraband. When that officer (Deputy Petruccelli) turned his attention to another passenger in the vehicle, Alamo began chatting with a second deputy who arrived to provide backup. The second deputy (Corporal Maseda) became suspicious of Alamo and, without asking for another consent to search, had Alamo step over to the side of the car and began searching him. Alamo complied by putting his hands on the car without being asked, and Corporal Maseda found cocaine that had eluded Deputy Petruccelli. The trial court denied Alamo’s motion to suppress, concluding that the two searches formed one continuous event and that Alamo’s initial consent to Deputy Petruccelli carried over to the second search. The DCA disagreed and said Corporal Maseda should have obtained Alamo’s consent separately. The court also rejected the state’s suggestion that Alamo gave implied consent by placing his hands on the car.


“When Deputy Petruccelli finished searching Mr. Alamo, the authority to search pursuant to the consent expired,” the DCA said. “The record reveals no fact indicating that Corporal Maseda's search was a mere continuation of Deputy Petruccelli’s or that Corporal Maseda possessed an independent founded suspicion or probable cause to search Mr. Alamo. The second search of Mr. Alamo was performed by a different officer, at a different time, in a different location. These circumstances do not support the trial court's conclusion that this was ‘a continuous event.’ ” Alamo v. State, 11/19/04; 891 So.2d 1059
· Intercepting images using “spyware” that copies communications as transmitted violates Florida law

Computer communications that are copied by “spyware” at the moment they are generated cannot legally be intercepted, but it is up to the discretion of a trial judge whether to admit copies of the communications as evidence, the 5th DCA held in a case of first impression in Florida.


The DCA said Florida’s Security of Communications Act makes it illegal for individuals to use spyware to secretly take contemporaneous snapshots of online chats, instant messages, email messages and websites. The court said such spyware is different than software that acquires such communications after they have already been stored on the computer’s hard drive. The DCA decision was a defeat for a woman who installed a particular kind of contemporaneous spyware on her husband’s computer and later sought to have screen-capture images of his online conversations with another woman introduced as evidence in their divorce proceedings
. 

“We discern that there is a rather fine distinction between what is transmitted as an electronic communication subject to interception and the storage of what has been previously communicated. It is here that we tread upon new ground. . . . (A) valid distinction exists between a spyware program (that) simply breaks into a computer and retrieves information already stored on the hard drive, and a spyware program similar to the one installed by the Wife in the instant case, which copies the communication as it is transmitted and routes the copy to a storage file in the computer,” the DCA said. “We conclude that because the spyware installed by the Wife intercepted the electronic communication contemporaneously with transmission, copied it, and routed the copy to a file in the computer’s hard drive, the electronic communications were intercepted in violation of the Florida Act.”  O’Brien v. O’Brien, 2/11/05; 899 So.2d 133; reh’g denied 4/29/05
· 10 Day notice not needed when seizing medical records via search warrant

The state does not have to give a 10-day notice to collect medical record evidence where it initially gives notice that it intends to seek a subpoena but then obtains a search warrant to seize the same evidence, the 4th DCA said.


The state must provide 10 days notice prior to issuing a subpoena to obtain medical records in a criminal investigation, in order to give the subject of the records an opportunity to object. However, in the instant case the state first gave such notice but then bypassed the 10-day requirement by seizing the evidence through a search warrant. As a result of the seized evidence, David Farrall was convicted of various charges stemming from a fatal accident in which alcohol was involved. Farrell sought to have blood evidence suppressed, but the DCA said the state acted within the law when it bypassed the notice requirement and used the search warrant to obtain the records.


“(T)he state initially sought appellant’s blood samples by way of a subpoena, but later obtained a search warrant to seize the same evidence. Thus, the subsequent issuance of a search warrant negated the need for a subpoena as well as any argument that notice was deficient. Because the state abandoned the subpoena in favor of a validly obtained search warrant, the trial court correctly denied appellant’s motion to suppress,” the DCA said. Farrall v. State, 11/17/04; 902 So.2d 820
· Individual’s privacy interest in medical records not implicated when they are seized by warrant

Six weeks after ruling that a medical patient’s privacy rights do not limit the state’s authority to seize medical records by search warrant in a criminal investigation, the 4th DCA asked the Florida Supreme Court to resolve the question in the case of radio talk-show host Rush Limbaugh.


The DCA in October, 2004, ruled in a lengthy 2-1 decision against Limbaugh’s claim that constitutional language and statutory provisions limit the use of search warrants in regard to medical records.  The state sought Limbaugh’s medical records as part of an investigation into allegations that he had engaged in “doctor shopping” to obtain excessive quantities of prescription painkillers. Objecting to the state action, Limbaugh argued that his right to privacy of his medical records was violated and investigators should have provided notice of their intention to seize private medical records rather than using search warrants to secure the records.  The DCA concluded that the constitutional right of privacy in medical records is not implicated by the State’s seizure and review of medical records under a valid search warrant without prior notice or hearing.  In its latest ruling on the case, the DCA unanimously certified the issue to the Supreme Court.  Limbaugh v. State, 11/17/04; 29 FLW D2603; review denied 903 So.2d 189 (Fla. 2005)
· Agency’s civil fines following criminal conviction approved.


A state agency did not violate a citizen’s constitutional rights when it imposed a civil fine and license suspension on top of the fines the man received for two criminal violations involving the occupation for which the agency had issued the license, the 5th DCA held.


After Ray Locklear was fined a total of $1,217 for two separate convictions relating to illegal gill net fishing activities, the Florida Fish and Wildlife Conservation Commission suspended his commercial saltwater fishing license for 12 months and imposed a $5,000 fine. Locklear argued that the commission’s fine and suspension amounted to a double jeopardy violation since they penalized him for the misconduct that led to his criminal convictions and punishments. He maintained that the administrative action did not qualify as either a civil or remedial sanction but instead was entirely punitive in nature. The DCA, noting that double jeopardy protection only applies to criminal punishments, said the fine and suspension were administrative rather than criminal and were not so punitive as to render the statute criminal.


“Locklear does not explain how a $5,000 fine following his second conviction for illegal gill net fishing activities is grossly disproportionate to the crime. Well-settled Florida decisional authority provides that a statutorily authorized civil fine will not be deemed so excessive as to be cruel or unusual unless it is so great as to shock the conscience of reasonable men or is patently and unreasonably harsh or oppressive. The fine imposed here in no way approaches this extreme level,” the DCA said.  Locklear v. Florida Fish & Wildlife Conservation Commission, 11/12/04; 886 So.2d 326
· Driving slowly through area where there were recent burglaries is not basis for a stop

A motorist’s actions in driving slowly around a neighborhood that had experienced recent burglaries did not give an officer reasonable suspicion to conduct an investigative stop, and therefore evidence gathered in the stop should have been suppressed, the 1st DCA held.


An officer witnessed Terrence McDavid drive slowly twice around a neighborhood, and followed him out of the neighborhood. The officer stopped McDavid and subsequently seized cocaine and marijuana found in the car. The officer testified that McDavid did not violate any traffic laws and there was no other indication that McDavid was involved in illegal activity, but said he suspected McDavid was either casing the neighborhood for a burglary or was looking to engage in drug activity. McDavid filed a motion to suppress the drugs seized as a result of the stop, but the trial court denied his request. The DCA reversed, finding that the officer did not have reasonable suspicion to stop McDavid.


“At best, all that is shown is a citizen driving his vehicle slowly around the block twice in a residential neighborhood that had experienced burglaries in the past, and then exiting the neighborhood without committing any traffic infractions or violating any laws,” the DCA said. “The operative facts in the instant case do not demonstrate a well-founded suspicion of criminal activity to justify an investigative detention.”  McDavid v. State, 12/3/04; 889 So.2d 145
· Pretrial release condition to do counseling is not punishment



A pretrial supervised release condition requiring a defendant to undergo counseling did not constitute punishment, and therefore any subsequent conviction would not violate the defendant’s double jeopardy rights, the 2nd DCA held.


The DCA reversed a lower court’s ruling that subsequent punishment would violate Jason Torres’ double jeopardy rights if he were convicted of lewd or lascivious battery on a minor in a case that involved consensual sexual activity between two teenagers. The trial court ordered counseling as a bond condition, and later concluded that the condition was a form of punishment because Torres had not yet been convicted. Recognizing a potential double jeopardy problem, the trial court dismissed the charges. The state appealed claiming no double jeopardy violation had occurred, and the DCA agreed.

“(T)he first appearance hearing at which the order for counseling was entered was not a stage that triggered jeopardy, and the pretrial order entered at that first appearance hearing requiring Mr. Torres to undergo counseling did not constitute punishment under the Double Jeopardy Clause of the United States or Florida Constitutions,” the DCA said. “At the stage of the proceedings when the court is considering pretrial release or detention, the court is not engaged in a determination of guilt or punishment. Like pretrial detention, conditional pretrial release is, even more so, remedial and not punitive. Therefore, for purposes of the Double Jeopardy Clause, conditional pretrial release cannot be considered punishment.”  State v. Torres, 12/3/04; 890 So.2d 292
· Trial court must use Supreme Court’s factors to determine if private contractor doing business with state is under public records law

A trial court did not properly consider whether a Department of Corrections contractor has an “agency” relationship with the state and thus could be compelled to turn over documents pursuant to a public records request, the 4th DCA held.  A state prison inmate filed a petition for mandamus, seeking an order directing Aramark Food Service Corporation to provide a copy of its food service contract with the department. The trial court dismissed the petition, concluding that mandamus cannot be used against a private corporation doing business with the state.  The DCA noted that the Florida Supreme Court has identified the factors to be considered in determining whether a private corporation is an “agency” subject to public records law, and said the trial court did not consider those factors before denying the petition for mandamus. 
In News & Sun-Sentinel Co. v. Schwab, Twitty & Hanser Architectural Group, Inc., 596 So.2d 1029 (Fla.1992), the Supreme Court of Florida identified the factors to be considered in determining whether a private corporation is an "agency" subject to Florida's Public Records *135 Act. The factors include, but are not limited to:
 

1) the level of public funding; 2) commingling of funds; 3) whether the activity was conducted on publicly owned property;
  4) whether services contracted for are an integral part of the public agency's chosen decision-making process; 5) whether the private entity is performing a governmental function or a function which the public agency otherwise would perform; 6) the extent of the public agency's involvement with, regulation of, or control over the private entity; 7) whether the private entity was created by the public agency; 8) whether the public agency has a substantial financial interest in the private entity; and 9) for who's [sic] benefit the private entity is functioning. Id. at 1031. The court made clear that this list is not "all-inclusive," due to the variety of circumstances that can be presented.  The DCA remanded the case to the trial court for further proceedings to determine whether Aramark is an “agency” for purposes of the public records law.  Wells v. Aramark Food Service Corporation, 11/24/04; 888 So.2d 134
· School administrator’s use of wooden paddle was not felony child abuse

Bruises and welts suffered by a student while being paddled at a private school did not constitute felony child abuse because there was no corresponding mental injury, the 2nd DCA held.


Paul King, an administrator at a private parochial school, was convicted of felony child abuse after he punished a student by paddling her.  The school’s policy allows for corporal punishment, and each parent signs a consent form allowing the punishment to be administered. The DCA found that because there were no mental injuries associated with the punishment, King’s motion for judgment of acquittal should have been granted.  ”The extent of the student's injuries in this case was nothing more than ‘significant bruises or welts,’ and there was no corresponding mental injury. Accordingly, the spanking did not constitute felony child abuse as a matter of law, and the trial court erred in denying King’s motion for judgment of acquittal,” the DCA said.  King v. State, 2/4/05; 903 So.2d 954; reh’g denied 908 So.2d 1058
· Walking down crowded sidewalk with red plastic cup in hand does not provide reasonable suspicion of “open container” violation

A hunch does not give an officer enough cause to detain a person, and any substance found due to a search incident to arrest must be suppressed, the 5th DCA held.
Joseph Lugo was walking on a crowded sidewalk holding a red plastic cup by his side. An officer directing traffic noticed Lugo and saw him switch pathways. The officer assumed Lugo was purposely avoiding him, so the officer went up to Lugo, grabbed his arm and questioned Lugo about the contents of the cup. When Lugo told the officer the cup held alcohol, the officer arrested Lugo for violating the open container law. The officer then conducted a search incident to arrest and found Ecstasy pills. Lugo argued that the drug evidence should have been suppressed because the detention was illegal, and the DCA agreed.


“Here, the record reflects that Lugo was walking down a crowded sidewalk – maneuvering around other pedestrians to distance himself from Officer Cerce – while holding an opaque plastic cup. Lugo did not exhibit any type of drunken behavior to suggest he was impaired or being disorderly. Yet, these circumstances alone provoked Officer Cerce to walk across the street and detain Lugo by grabbing his arm. Such a detention was only based on a hunch, and nothing more. A hunch does not rise to the level of suspicion needed to detain an individual,” the DCA said.  Lugo v. State, 12/17/04; 889 So.2d 949
· Attorney who cheated on appellate brief formatting guidelines fined

Acting to assure compliance with court rules that set strict formatting guidelines for appellate filings, the 5th DCA ordered an attorney to pay $500 to opposing counsel as a penalty for trying to squeeze an overly long petition into the 50-page limit allowed in the rules.  The attorney was a “repeat offender.”


The DCA said this is not the first time the attorney for Weeki Wachee has violated Rule of Appellate Procedure 9.100(1), which requires petitions to be double-spaced with footnotes and embedded quotations single-spaced. According to a motion by the Southwest Florida Water Management District, the attorney for Weeki Wachee used 1.5- and .7-spacing in order to fit his petition within the 50-page limit. The DCA required that the penalized attorney not charge his clients for the amount.  Weeki Wachee Springs, LLC., etc., v. Southwest Florida Water Management District, 12/10/04; 900 So.2d 594
· Failure to conduct any investigation to verify citizen’s suspicions before making an arrest results in liability for false arrest.

Because a police officer failed to conduct any sort of investigation to verify a pharmacist’s suspicions, no probable cause existed for an arrest and therefore the public agency that employed the officer was properly held liable for false arrest, the 2nd DCA held.


St. Petersburg resident Donald Austrino had been treated at an emergency room and received a prescription for a pain killer. Because Austrino was about to leave town on vacation, the emergency room physician took the uncommon – but not unheard of – step of prescribing a refill. A local pharmacy filled the prescription, but later in the evening a night shift pharmacist reviewed that day’s prescriptions and noticed that Austrino’s prescription indicated that an ER physician had authorized a refill. The pharmacist spoke with an ER nurse and was told that the patient’s chart did not indicate a refill, but the pharmacist did not speak to the doctor. Based on the information she had, the pharmacist concluded that the prescription had been altered illegally and called the police, who arrested Austrino without conducting any further investigation. Austrino subsequently filed a lawsuit for false arrest and was awarded $45,000, for which the City of St. Petersburg was found 90 percent liable. The city appealed, asserting that there should be no civil liability because its officer had probable cause to arrest Austrino even though the arrest ultimately proved to be in error. The DCA rejected the probable cause argument, concluding that the officer should have conducted a more thorough investigation before arresting Austrino.


“Although Officer Douglas's suspicions may have been properly aroused by the pharmacist's report, a reasonably prudent police officer would have conducted further investigation before determining that he had cause to arrest. . . . It was the officer's role to investigate and establish probable cause to conclude that the prescription had been altered from the original and then to identify the person who inserted the number for the refill,” the DCA said. “Because of the hearsay nature of the information provided by the pharmacist, it was incumbent upon the police officer to further investigate whether there was probable cause to believe a crime had been committed. The primary problem here is that the officer undertook no investigation of his own; instead, he apparently relied solely upon that undertaken by the pharmacist. In essence, he abrogated his responsibility to investigate the circumstances of a crime to the pharmacist who was, at best, remote from what had occurred and untrained in proper investigative techniques. . . . Had the officer known what he could have easily learned from common prudence, a simple phone call to the doctor, and appropriate investigation, he would not have arrested Mr. Austrino.”  City of St. Petersburg v. Austrino, 2/9/05; 898 So.2d 955, reh’g denied 4/20/05; review denied 8/11/05
· Acquittal after an arrest upon probable cause does not support “false arrest” civil suit

A lawsuit alleging false arrest and malicious prosecution was properly thrown out because police officers on the scene had probable cause to arrest a woman for reckless driving, even though she was later tried and acquitted of the charge, the 4th DCA held.


Felicia Daniel was arrested following an incident in which she allegedly swerved in and out of traffic, forced a deputy in an unmarked police car to swerve in order to avoid her, made an obscene gesture at the deputy and then stopped abruptly in front of the deputy, causing the deputy’s vehicle to run into Daniel’s car. Three witnesses gave the arresting officer information that supported the reckless driving charge. Daniel was initially placed under arrest for aggravated assault, but was actually charged with reckless driving. Following her acquittal, Daniel sued for false arrest and malicious prosecution, but the trial court entered summary judgment against her. The DCA affirmed, concluding that the evidence clearly established probable cause for the arrest.


“That the civilian witnesses provided certain information to the arresting officer was not in dispute; this information justified the arrest, even if Daniel had a different version of the events,” the DCA said. “For the purpose of finding probable cause, it does not matter, as Daniel argues, that the arresting officer placed her under arrest for aggravated assault. The validity of an arrest does not turn on the offense announced by the officer at the time; if there is a valid charge for which a person could have been arrested, probable cause exists.”  Daniel v. Village of Royal Palm Beach, et al., 12/22/04; 889 So.2d 988
· Entry into apartment to look for young girl’s absent caretaker a valid “exigent circumstance”



Police who enter an apartment based on exigent circumstances may seize illegal property found in plain view, the 2nd DCA held in reversing a trial court’s suppression order.


Norris Riggs Jr. was charged with manufacturing cannabis and possession of drug paraphernalia. Norris was arrested by police officers who were conducting a search for the caregiver of a young girl found roaming around alone with no clothes. While looking for the caregiver, officers entered the second floor of an apartment complex and found a door to one apartment open. Believing that to be the apartment from which the girl wandered out, officers knocked and announced themselves several times. After receiving no answer and believing exigent circumstances existed, the officers opened a door inside the apartment where a light was on and found seven potted marijuana plants. The officers then opened the door to another room and found Riggs with the woman who was the child’s babysitter. Riggs asserted that the officers conducted a warrantless search of his apartment and therefore the evidence should be suppressed. The trial court concluded that the state failed to prove exigent circumstances, but the DCA disagreed and found that the officers had a duty to determine that the caregiver was not injured.

“(P)olice entry into a home to check on the safety of its residents constitutes exigent circumstances for purposes of the exception to the search warrant requirement for entry into a home. . . . Out of concern for the well-being of the residents they entered the apartment,” the DCA said. “Because the officers justifiably felt that exigent circumstances required their investigation, their entry into the apartment and seizure of the contraband was lawful.”  State v. Riggs, 12/29/04; 890 So.2d 465; review granted 4/7/05
· Mandamus cannot compel private citizen to release personally possessed documents even if created when citizen was a public servant


Mandamus cannot be used to compel a private citizen to release documents to another individual, even though some of the documents may have been created when the target of the mandamus action was an assistant public defender, the 2nd DCA held.  The court affirmed a judge’s denial of Allan Hall’s mandamus petition, which sought to compel the release of documents by his former public defender, who is now in private practice. The DCA said it was affirming because the attorney is a private citizen and not a government official.
 “The trial court’s mandamus authority will not lie to compel a private citizen to return documents to Hall,” the DCA said.  Hall v. Liebling, 12/29/04; 890 So.2d 475
· Termination based on an “either you falsified this or you falsified that” notice approved


The state Department of Corrections acted properly in dismissing a correctional probation specialist because it adequately notified her that she was being terminated either for filing false time sheets or for falsifying an affidavit filed in federal court, the 4th DCA held.


As part of her federal discrimination lawsuit against the department, Faye Wright-Simpson filed an affidavit asserting that after filing a complaint she was given a caseload that was excessive in high-risk cases, thus requiring her to work an extra five hours per week in overtime without pay. The department commenced an investigation and determined that Wright-Simpson had either falsified time sheets when she signed and certified that they were "true and correct," or else she provided false information in her affidavit. The department then moved to terminate Wright-Simpson's employment, and the Public Employees Relations Commission upheld the firing. On appeal, Wright-Simpson asserted that a letter from the department advised her only that she was being terminated for falsifying time sheets, and contended the firing could not stand because a hearing officer determined that she had not falsified her time sheets. The department asserted that its termination letter clearly provided an "either-or" basis for the termination, and the DCA agreed.


"Wright-Simpson was clearly placed on notice that she either falsified her timesheets or the affidavit she filed in federal court, that such inconsistency resulted in an investigation commenced by the Department, and that she failed to answer questions relating to her work attendance. Accordingly, Wright-Simpson had notice apprising her of the action against her and the facts upon which the action hinged,” the DCA said. “Clearly, the action taken against Wright-Simpson was in keeping with the hearing officer’s conclusion . . . that the Department proved by a preponderance of the evidence that it had cause to discipline Wright-Simpson for conduct unbecoming a public employee. Accordingly, PERC did not abuse its discretion in upholding Wright-Simpson’s dismissal.”   Wright-Simpson v. Department of Corrections, 12/29/04; 891 So.2d 1122
· Discovery deposition does not provide Constitutional right of confrontation

The taking of a discovery deposition cannot be treated as a proceeding that affords a defendant the opportunity for cross-examination, and therefore admission of a deposition given by a crime victim who is then unavailable for trial violates the defendant’s Sixth Amendment right to confront the witnesses against him, the 1st DCA held.
The opinion directly conflicts with 5th DCA ruling in early 2004. 


The court concluded that cross-examination by defense counsel is not what is contemplated by the rules that provide for discovery depositions.  At trial a statement by the alleged victim of a kidnapping was admitted, but the witness himself could not be located to testify. On appeal, the convicted defendant argued that he was denied the opportunity to confront the witness, and the DCA concluded that the witness’ deposition did not provide Lopez with that opportunity.  In reaching its conclusion, the DCA cited the U.S. Supreme Court’s decision earlier this year in Crawford v. Washington, which addresses the admissibility of testimonial statements.


“A lawyer taking a discovery deposition of a witness for the state could cross-examine the witness, but that is not what is contemplated by the rule. Rule 3.220(h) was designed to provide an opportunity for discovery, not an opportunity to engage in an adversarial testing of the evidence against the defendant. Nor is the rule customarily used for the purpose of cross-examination. Most good criminal defense lawyers attempt merely to learn what the testimony will be and, at the most, to limit the testimony,” the DCA said. “Only in the broadest possible sense could it be said that a discovery deposition offers an ‘opportunity’ for cross-examination…. Lopez v. State, 11/17/04; 888 So.2d 693
· Right of confrontation requires affiant to be available at trial for cross-examination

A defendant is prejudiced when he is not given the opportunity to cross-examine a witness whose written affidavit was admitted as evidence against him, the 4th DCA said.  Bruce Belvin was found guilty of driving under the influence. During his trial an affidavit was introduced as the only evidence of his actual blood alcohol level, but the technician who administered the test did not testify at trial. Belvin argued that his constitutional rights were violated because he was unable to cross-examine a witness whose out-of-court statement was are entered as evidence, and the DCA agreed.


“(B)ecause petitioner was prevented from confronting the only evidence of his blood alcohol level presented at trial, admission of the breath test affidavit was serious enough to constitute a violation of a clearly established principle of law resulting in a miscarriage of justice,” the DCA said.  Belvin v. State, 6/8/05;  30 FLW D1421
· Introduction of alleged “excited utterance” statement absent opportunity to confront the witness violates Constitution

A defendant’s right to confront the key witness against him was violated when the witness’s statement was introduced at trial and the defendant had no opportunity for cross-examination, the 1st DCA ruled.

Stephen Manuel was convicted of aggravated battery. The trial judge allowed prosecutors to introduce a statement taken from the victim describing how Manuel swung a hatchet and caused the victim’s injuries. The victim did not testify, so the defense did not have the opportunity to ask questions about the statement. The DCA held that the victim’s statement was testimonial because it was a response to an officer’s direct questioning, and concluded that the state did not meet its burden for introducing the statement because it did not demonstrate that the victim was unavailable to testify.


“The statement should not have been admitted, despite its nature as an excited utterance, because it does not meet the requirements necessary to protect (Manuel’s) right to confront witnesses against him,” the DCA said in remanding for a new trial.  Manuel v. State, 5/16/05; 30 FLW D1248
· “Unique tourist and crowd control needs” justified special tax assessment for law enforcement and mosquito control purposes

The “unique tourist and crowd control needs” of leasehold properties on a Panhandle barrier island justify special tax assessments for law enforcement and mosquito control, despite a Florida Supreme Court ruling that general law enforcement services may not be subject to a special assessment, the 1st DCA held.  The court upheld the assessments imposed by Escambia County on leasehold properties on county-owned land on Santa Rosa Island. The assessments were challenged by leaseholders who claimed they are invalid because the assessments confer no special benefit on the affected properties. Over the dissent of one judge, the DCA held 2-1 that precedents that otherwise would seem to prohibit such assessments involved properties that were also subject to ad valorem taxation, which is not the case with the Santa Rosa Island properties.


“The leaseholds are located on an island which the undisputed facts in the record reflect has unique tourist and crowd control needs requiring specialized law enforcement services to protect the value of the leasehold property on the island and is subject to mosquito infestation requiring mosquito control services enhancing the habitation of the island and the value of the leaseholds. Given the record before us, we cannot say that the County Commission’s legislative findings of special benefit are palpably arbitrary. Accordingly, we agree with the trial court that, given the unique nature and needs of the subject leaseholds, the special assessments are not invalid,” the DCA said.  Quietwater Entertainment, Inc., et al., v. Escambia County, 1/5/05; 890 So.2d 514; review denied 6/1/05
· One can resist officer without violence during valid investigatory stop even though no probable cause for arrest 



A juvenile was properly found to have resisted an officer without violence because the officers who charged him were conducting a valid investigative stop even though they did not have probable cause to arrest him at the time of the stop, the 3rd DCA held.


Several officers on bike patrol heard what sounding like a female yelling from a high school parking lot. The officers soon saw a juvenile, identified in court only as N.H., running from the parking lot. After a brief pursuit the officers stopped N.H., but the youth refused to cooperate and a brief struggle ensued. N.H. was charged with resisting an officer and received a judicial warning when the trial court chose to withhold adjudication of delinquency. The DCA concluded that the officers acted properly in furtherance of a legal duty.


“We are satisfied here that the totality of N.H.’s conduct toward the police in this case – refusing to identify himself, refusing to sit and thus comport himself so that the officers could investigate and finally physically threatening them, all as found by the trial court – is sufficient to support the finding of the trial court below,” the DCA said. “The fact that the police did not have probable cause to arrest N.H. at the time he was initially stopped is of no consequence under the circumstances because the police were engaged in ‘the lawful exercise of  a; legal duty’ when N.H. resisted.”   N.H. v. State, 1/5/05; 890 So.2d 514
· Search incident arrest for civil warrant subject to same principles as criminal arrest

A search incident to arrest on a civil warrant is justified by the same principles as a search associated with an arrest based on a criminal warrant, the 1st DCA said.


Marquand Gilbert was driving with a passenger in the front seat when his vehicle was pulled over for a broken tail light. The officers discovered that the passenger had an outstanding civil warrant and arrested him. When an officer asked Gilbert whether he had any weapons in the car, Gilbert replied that he had a gun under his seat. Gilbert was handcuffed and placed in the patrol car while officers searched the car. The gun was found under the seat and Gilbert was arrested for having a concealed weapon. Gilbert argued that he was not read his Miranda rights before being asked about weapons in the car and therefore the weapon was illegally seized. The DCA said the gun would have been found because the officers were within their authority to conduct a search incident to the arrest of the passenger because a civil warrant must be treated the same as a criminal warrant.


“A person who is taken into custody on a civil writ of attachment is deprived of his physical freedom of movement in exactly the same way as a suspect taken into custody on a criminal warrant. From the officer's point of view, the procedure for serving a writ of attachment is no different from any other kind of arrest, and, from the arrestee's point of view, the consequences are also the same,” the DCA said.  State v. Gilbert, 2/2/05; 894 So.2d 1055
· Fellow officer rule applies to misdemeanors


A law enforcement officer may delegate the authority to arrest to a fellow officer even if the second officer did not personally witness the misdemeanor offense, the 2nd DCA held.


Victor Boatman and a passenger were found on the side of a road by an off-duty officer. Boatman was passed out in the driver’s seat with the keys in the ignition. The off-duty officer determined that Boatman’s licence was suspended. Two on-duty officers arrived at the scene, and at the off-duty officer’s direction they arrested Boatman. During a search incident to the arrest, the officers found drugs in the car. The trial court granted Boatman’s motion to suppress the drugs, finding that the arrest was illegal because it was performed by a fellow officer who did not personally witness the misdemeanor offense.


The DCA disagreed, concluding that the fellow officer rule – which allows an officer to act on information from another office even though he did not personally witness the offense – applies to misdemeanors. The DCA reversed the trial court’s decision to grant the motion to suppress and remanded the case for further proceedings.  State v. Boatman, 2/2/05; 901 So.2d 222
· A candidate is not yet a “public servant” and is not subject to “official misconduct” charges

Because a candidate for political office is not yet a “public servant,” he cannot be subject to conviction for official misconduct over campaign irregularities, the 2nd DCA held.  The court threw out the conviction of former Charlotte County Sheriff William Clement, who was charged three years after his election with official misconduct stemming from actions surrounding campaign treasurer’s reports. Clement argued that language in the misconduct statute, section 839.25, F.S., addressing “a public servant” did not apply because a public servant does not include a candidate for office. The DCA agreed, citing the rule of lenity requirement that criminal statutes be strictly construed most favorably to the accused.


“The official misconduct statute does not readily encompass candidates within its application. We will not extend section 839.25 to punish acts committed by candidates for public office as well as public servants,” the DCA said.  Clement v. State, 2/2/05; 895 So.2d 446
· Employer has no duty to warn an employee of another employee’s criminal background where it relates to employees’ relationship outside the workplace

An employer does not have a duty to warn one employee about a co-worker’s criminal background where the warning pertains to the employees’ personal relationship outside of work, the 4th DCA held.

In what it called an “unfortunate” case, the DCA affirmed a lower court’s dismissal of a lawsuit brought by a woman who sued Publix after one of her co-workers, Robert Woodlard, repeatedly sexually abused her 7-year-old daughter while babysitting. The woman’s Publix supervisor, who scheduled her to work hours that made child care necessary and knew of the babysitting arrangement between the woman and Woodlard, had been notified by the state Department of Corrections that Woodlard was on parole from a previous conviction for attempted sexual battery on a minor under 12. The woman asserted that the supervisor knew or should have known that Woodlard was unfit to provide child care but failed to warn the mother of that danger. The DCA said the Publix supervisor did not have a duty to take precautions against the criminal acts of a third party because no “special relationship” existed.


“The facts of this case did not impose a duty on Publix with respect to its employee’s away-from-work childcare decisions. An employer does not owe a duty to persons who are injured by its employees while the employees are off duty, not then acting for the employer’s benefit, not on the employer’s premises, and not using the employer’s equipment,” the DCA said.  K.M. v. Publix Super Markets, Inc., 1/26/05; 895 So.2d 1114
· Cracked windshield justifies vehicle stop.  Officer can act on anything in plain view.

A police officer may properly stop a vehicle to inspect a cracked windshield and may act on anything he then finds in plain view, the 2nd DCA held.  Tristan Hilton was pulled over by officers because of a crack in his windshield. Officers then saw a gun in plain view and conducted a search of the vehicle, which produced more than 40 pounds of marijuana. Hilton argued that the evidence should have been suppressed because the initial stop was illegal. The DCA disagreed, concluding that under the law a cracked windshield is a valid reason to stop a vehicle and conduct a quick inspection to ensure the safety of the passengers.


“This statute was intended to create a noncriminal safety stop to permit police to perform a quick vehicle-specific safety inspection that is cheaper and less intrusive, and arguably more effective, than methods of mandatory, annual vehicle inspection,” the DCA said. “It was reasonable for the legislature to require all automobiles to have certain equipment and for that equipment to be in proper repair. Owners and operators of cars are expected to know these legal requirements and should not expect their sense of personal privacy to prevent the police from briefly stopping a car that reasonably appears to have an equipment violation.”  Hilton v. State, 2/16/05; 901 So.2d 155
· Windshield crack provides grounds for vehicle stop

A crack in car’s windshield provides a valid reason for police to pull the car over to inspect it for safety purposes, the 1st DCA said.


Tomesha Howard was charged with various drug-related offenses stemming from a traffic stop caused by a crack in her vehicle’s windshield. The trial court granted Howard’s motion to suppress evidence from the consensual search, agreeing with Howard that the crack in the windshield did not give the arresting officer a legitimate reason to pull her over, and therefore Howard’s consent to the vehicle search was irrelevant. The state appealed, and the 1st DCA concluded that the vehicle stop based on a crack in the windshield was valid. Therefore, the DCA said, any evidence found as a result of the stop may be used in court.


“(The officer) had an objective reasonable suspicion to stop Appellee’s car and inspect the windshield, so that the evidence discovered after the stop should not have been suppressed,” the DCA said, certifying conflict with a contrary June ruling by the 4th DCA.  State v. Howard, 8/5/05; 909 So.2d 390
· Authority for continued detention ends after “warning” issued

After issuing an oral warning to a driver for a cracked windshield and an expired registration, a law enforcement officer no longer had the legal authority to detain the driver or ask for permission to search the car without further suspicion of illegal activity, the 5th DCA held.


After Kevin McNichols was stopped and received a verbal warning for the windshield and registration, he was handcuffed and asked to consent to a search of his vehicle. During the search, contraband was found and McNichols was arrested. The officer who asked for consent testified that he had no suspicion of illegal activity to provoke the search. McNichols argued that he consented to the search only because he felt he had no choice. The DCA concluded that when an officer fulfills the purpose for the vehicle stop and there are no other acts to raise suspicion, the officer no longer has a reason to further detain the motorist.

“The record demonstrates that after issuing a verbal warning, the deputy continued to engage McNichols in discussion that was unrelated to the purpose of the traffic stop. The deputy testified that at the time he issued the verbal warning he was not concerned for his safety, that McNichols did not make any threatening gestures or in any way act suspiciously, and that he did not detect anything else to indicate that there were drugs or weapons or anything illegal in McNichols' vehicle. Because the deputy had no justification for further detention after issuing the warning, absent proof that the continued detention and search was consensual, anything more than an explanation of the stop constitutes a violation of McNichols' Fourth Amendment rights,” the DCA said, vacated the conviction and sentence. McNichols v. State, 4/15/05; 899 So.2d 1197
· Continued detention after completion of purpose of traffic stop is illegal

Law enforcement officers conducted an illegal detention when they ran an identification check on a driver after the completion of the reason for the traffic stop, the arrest of a passenger on an outstanding warrant, the 2nd DCA held.


Cameron Lanier was driving when he was pulled over by a deputy, who had already confirmed that a passenger in Lanier’s vehicle was wanted on outstanding warrants. Officer Ryan Shea later acknowledged that Lanier had not committed any traffic violations. Once he pulled the vehicle over, Shea immediately arrested the passenger and then engaged Lanier, asking the driver for identification and informing him that he would run an identification check. Lanier got out of the car, but was ordered back in. When Lanier refused, he and a deputy began to struggle. A search of the area where the struggle took place turned up cocaine, and Lanier was arrested. On appeal, Lanier contended that the evidence of any crime was illegally obtained because he should not have been detained, and the DCA agreed.


“There is no dispute that the only reason for the stop was to effectuate the arrest of Lanier’s passenger, and there is no dispute that that reason was completely satisfied before Shea approached Lanier and requested identification. Once the passenger was arrested, the reason for the initial stop was satisfied, and the only contact Shea was permitted was to tell Lanier the reason for the stop and allow him to be on his way. By requesting Lanier’s identification and requiring him to remain in his vehicle while Shea checked for outstanding warrants, Shea violated the provisions of the Fourth Amendment and . . . the trial court erred in denying Lanier’s motion to suppress,” the DCA said.
Lanier v. State, 10/7/05; 2005 WL 2467044
· Asking for consent to search does not turn consensual encounter into a “stop”

A consensual encounter does not turn into a stop when officers question an individual or ask for consent to search, the 4th DCA said.  A juvenile referred to as R.H. was arrested for cocaine possession after being approached by officers in an empty parking lot. The state argued that the encounter was consensual and the evidence found in R.H.’s pocket was a result of receiving his consent to search. R.H. disagreed, asserting that the officers had no reasonable suspicion to stop and question him. The trial court agreed with R.H. and granted the motion to suppress the evidence.
 The DCA reversed, ruling that based on the totality of the circumstances the encounter did not amount to an investigatory stop and therefore the consent to search was valid. The court ordered that R.H.’s motion to suppress be granted and ordered further proceedings.  State v. R.H., 4/20/05; 900 So.2d 689
· Asking driver to stay with police officer while another searches car makes encounter non-consensual

A police encounter with a motorist ceased to be consensual when one of the officers asked the driver to stay with him while a fellow officer searched the vehicle, and therefore the subsequent discovery of drugs in the man’s pocket was invalid, the 5th DCA held.


William Woods III was stopped by a deputy because he was driving at night with no lights on. A second deputy was called to the scene for backup. After being told he was only going to receive a warning, Woods acted unusually nervous and repeatedly put his hands in his pockets even after being told not to, according to the deputies. Woods was handed back his identification and was heading toward his car when one of the deputies asked if he had any weapons or drugs in the car. Woods consented to a search of the vehicle and offered to help look, but the second deputy asked him to stay with him away from the car. While the car was being searched, the second deputy noticed Woods putting his hands in his pockets again, asked if Woods had any weapons or drugs on him, and eventually asked Woods to empty his pockets. Woods pulled a crack pipe from his pocket and was arrested, and a search incident to the arrest turned up a piece of crack cocaine in Woods’ pocket. The DCA held that once the deputy issued Woods a warning citation, the purpose of the stop was satisfied and the deputies no longer had grounds to detain him. The court found that Woods’ actions in putting his hands in his pockets and acting nervous did not justify the detention, and therefore the search was invalid.


“(N)o reasonable person, who is stopped nearly at midnight by two deputies, would feel free to ignore a deputy who asks the person to stay away from the other deputy during or at the conclusion of a traffic stop,” the DCA said. “Such a detention must be supported by a well-founded, articulable suspicion of criminal activity. However, the fact that Woods had been nervous and had repeatedly put his hands in his pockets was not a legal justification for the detention. Thus, when Woods emptied his pockets, he was being detained unlawfully.”  Woods v. State, 1/14/05; 890 So.2d 559
· Asking subject to remove his wallet without reasonable suspicion makes encounter illegal detention

Officers conducted an illegal detention when they asked a defendant to remove his wallet even though the officers had no reason to believe he had committed or was about to commit a crime, the 2nd DCA held.

Mario Bautista was convicted and sentenced for carrying fraudulent identification. During a traffic stop of a vehicle in which Bautista was riding as a passenger, the driver was arrested for failing to have a driver’s license. In order to avoid having the vehicle towed, the officers asked Bautista if he had a license but were told he did not. When Bautista got out of the car, the officer noticed a wallet in his back pocket and asked Bautista to take it out. When Bautista opened the wallet the officer saw a fraudulent resident alien card, and arrested him. Bautista argued that the encounter with the officer was not consensual once the officer asked him to remove his wallet, and therefore his motion to suppress the resident alien card should have been granted. The DCA agreed.


“The record reflects that the officers had no basis to ask for Bautista's wallet and detain him because, at the time, they did not have a reasonable suspicion that Bautista had committed, was committing, or was about to commit a crime,” the DCA said, reversing the order that had denied Bautista’s motion to suppress.  Bautista v. State, 5/27/05; 902 So.2d 312
· Passenger’s detention in police car after traffic stop resulted in driver running away became illegal arrest


A stop of a vehicle in which a defendant was riding turned into a de facto arrest without the arresting officers having probable cause, the 4th DCA held.  Samuel Cocke was a passenger in a vehicle that was stopped because it matched the description of a car reported as being involved in suspicious activity. The driver fled the car once officers pulled it over, but Cocke remained in the car. Cocke was then taken out of the vehicle, handcuffed and patted down for weapons. No weapons were found, and he was then placed in the back of a patrol car while the officers searched for the driver. After about 30 minutes, the resident who reported the suspicious activity identified the car and Cocke by his stature. After being read his Miranda rights, Cocke told officers that the items in the car were his and admitted to having smoked marijuana. Because of the items seized from the car, Cocke was charged with burglary. Cocke did not dispute that the arresting officer had reasonable suspicion to detain him, but argued on appeal that the detention turned into a de facto arrest in which the officer did not have probable cause. As a result, he said, his confession was illegally obtained. The DCA agreed.


“Here, assuming without deciding that Cocke was lawfully stopped for being a suspect in a ‘suspicious incident,’ the stop turned into a de facto arrest when Cocke was handcuffed and placed inside of the patrol car and detained for a significant period of time. The officer did not express any concerns for his safety, and he had already patted Cocke down and searched the vehicle for weapons. Cocke offered no resistance and was not belligerent. When Cocke was read his Miranda rights the officers did not have probable cause to believe that he had committed any crime. Therefore, his confession and the subsequent seizure of items from the vehicle were without probable cause. Cocke v. State, 12/1/04; 889 So.2d 132
· Use of handcuffs and pat down during felony traffic stop is reasonable



Placing an individual in handcuffs and conducting a pat down during a felony traffic stop is reasonable to ensure officer safety, the 5th DCA said.


Charles Prestley was a passenger in a vehicle that was stopped when its license plate came up as stolen. Once the car was stopped all the occupants were ordered out and then were handcuffed and patted down. During the pat down of Prestley, a revolver was found in his pants pocket and he was placed under arrest for carrying a concealed weapon. Prestley contended on appeal that being ordered out of the car, handcuffed and then patted down turned the investigative stop into an arrest. The DCA, however, held that the officers’ conduct was within the regulations of a felony traffic stop.


“The fact that officers ordered Prestley out of the vehicle did not transform the investigatory stop into an arrest,” the DCA said. “The officers were also entitled to place Prestley in handcuffs to the extent reasonably necessary for officer safety, without converting the investigatory stop into an arrest.”  Prestley v. State, 2/25/05; 896 So.2d 862; reh’g denied 3/29/05
· Aggravated assault - officer not in imminent fear


An officer cannot be considered to be in imminent fear when both a police vehicle and an armed fellow officer stand between him and a knife-wielding assailant, the 2nd DCA held.  After a days-long crack cocaine binge, John Joseph Sullivan called sheriff’s deputies to his residence as part of what the DCA called an “ill-conceived scheme to commit suicide-by-cop." Two deputies arrived, and Sullivan told one of them that he planned to get an officer to kill him before they left. As one officer, Deputy Lockett, attempted to escort Sullivan’s wife out of the home, Sullivan made a sudden movement toward her. Deputy Lockett positioned himself behind a patrol vehicle, with fellow Deputy Wilder standing between the car and the home. Sullivan came out of the home with a knife and ran toward the officers, but after being ordered to stop Sullivan dropped the knife and was taken into custody. He was charged with two counts of aggravated assault on a law enforcement officer. The count regarding Deputy Wilder was dropped, but Sullivan was convicted of the second count involving Deputy Lockett. On appeal, the DCA found that the facts surrounding the incident were not legally sufficient to establish that Deputy Lockett was in imminent fear – a condition necessary to support the aggravated battery charge – because he was protected by both his fellow officer and the vehicle.



“Deputy Lockett had assumed his defensive position behind the cruiser before Sullivan emerged from the mobile home brandishing the knife. At that point, violence was unquestionably imminent as to Deputy Wilder. However, it was too remote from Deputy Lockett for the charge of aggravated assault to survive a motion for a judgment of acquittal,” the DCA said.  Sullivan v. State, 2/16/05; 898 So.2d 105
· Hearsay information from informant alone does not give officer probable cause

Hearsay information from a informant, by itself, does not give officers probable cause to search a vehicle or to arrest a person, the 2nd DCA held.


An officer received information from an informant that Henry Whittle had drugs on his person and would be pulling into a parking lot at a certain time. The informant briefly described the vehicle Whittle would be driving and what he looked like. The informant also said his information was obtained in an overheard conversation. The officer went to the parking lot and other officers soon arrived. When Whittle pulled in and got out of his van, the officers searched him for drugs but found none. They then conducted a full search of his van and found drugs in an eyeglass case in the center console. The DCA reversed Whittle’s conviction, finding that the information provided by the informant was sufficient to start a criminal investigation but did not create the probable cause necessary to conduct a vehicle search.


“(The informant’s tip) may have warranted an attempt at a consensual encounter in the parking lot that could have evolved into a valid investigatory stop. It did not, however, provide the detailed information sufficient to establish probable cause for an immediate arrest of Mr. Whittle or for a search of his vehicle without a warrant. There is simply no indication that the conversation overheard by the informant was more than ‘mere rumor,’ which is insufficient to establish probable cause. Hearsay information that would not establish probable cause if received directly by a police officer does not achieve greater status if received indirectly through a reliable informant,” the DCA said.
Whittle v. State, 2/16/05; 903 So.2d 210
· Questioning inside subject’s apartment did not require officers to answer subject’s questions about whether he needed a lawyer



Because a defendant was not in custody at the time he spoke with law enforcement officers, the officers were not required to answer his question regarding whether he needed to have a lawyer present, the 1st DCA said.


Gregory Evans was approached by officers at his home. The officers asked if they could talk to Evans about a crime committed at his prior residence. Evans agreed to talk and allowed the officers inside his apartment. Evans asked if he needed a lawyer present during the questioning, but none of the officers answered. Evans confessed to possessing child pornography after officers showed him an email containing child pornography, which was traced to an account on his computer. Evans argued on appeal that the officers should have answered his question regarding the need for an attorney and that he was misled into confessing by one officer’s statement that he was not there to arrest Evans.


“A statement that a defendant will not be arrested might invalidate a subsequent confession, if the statement is made as a promise in return for the confession. In the present case, however, (the officer) merely stated that he was not there to arrest the defendant. He did not say or even suggest that the defendant would not be arrested if he made a confession. There was no quid pro quo for the alleged promise,” the DCA said.
  Evans v. State, 2/22/05; 30 FLW D509
· Officer out of jurisdiction but acting in task force can get valid consent to search



A consent to search obtained by a detective was valid even though the detective was out of his territorial jurisdiction because he was working in cooperation with the DEA, which was within its jurisdiction, the 3rd DCA held.


The Fort Lauderdale Police Department and the federal Drug Enforcement Administration were working together in a joint narcotics investigation when authorities received a tip that Matthew Sanguine had illegal drugs in a warehouse in northern Miami-Dade County. The location was outside the police department’s jurisdiction. When Sanguine was detained by DEA agents outside the warehouse, a Fort Lauderdale detective and a DEA agent arrived to question him. The detective asked Sanguine to consent to a search and had him sign a DEA consent-to-search form. Sanguine argued on appeal that because the detective was out of his territorial jurisdiction, the consent to search was invalid. The DCA disagreed.

“The DEA agents were the ones who had detained the defendant. Although the Fort Lauderdale officer was outside of his territorial jurisdiction, he was in the presence of, and cooperating with, (a) DEA Agent,” the court said. “The DEA agents were within their territorial jurisdiction and were present and active.”  Sanguine v. State, 2/23/05; 895 So.2d 1198; review denied 6/16/05
· Consent to search for stolen boat motor does not justify search of tackle box


A law enforcement officer went outside the scope of his authority to conduct a search when he picked up a tackle box to examine it closer, because it was apparent that none of the items he was searching for could have been in the box, the 2nd DCA said.


A deputy sheriff received a tip that Anderson Jones had a stolen boat motor and had killed a deer in a state park. The deputy went to Jones’ trailer to investigate. The officer said Jones was cooperative and showed the deputy his two boats, and the deputy then received Jones’ consent to search his trailer for a boat motor and a 12-gauge shotgun. During the search the deputy lifted the mattress in Jones’ bedroom and found a tackle box; when he lifted the tackle box, he found drugs and drug paraphernalia. Jones was arrested and convicted on two counts of possession. The DCA, questioning whether the deputy met the “immediately apparent” criteria for the plain-view doctrine to apply, held that because the box could not contain either the boat motor or the shotgun, the deputy should never have picked up the tackle box.


“Picking up the tackle box and examining its contents extended the search beyond the scope permitted by Jones's consent,” the DCA said. “When the deputy saw the tackle box underneath the mattress and did not immediately identify the criminal nature of its contents, he should have returned the mattress to its place or asked for consent to examine the tackle box further. Instead, without either consent or probable cause, the deputy improperly picked up the tackle box and peered inside.”  Jones v. State, 3/4/05; 895 So.2d 1246
· Statements made to news reporter are admissible since reporter was not police agent

Voluntary statements made by a defendant individuals not acting as police agents, prior to the defendant receiving any Miranda warnings, can be admitted at trial, the 5th DCA ruled.


Abdelhafid Rahmani, a citizen of Morocco, was convicted of two counts of murder and one count of burglary of a dwelling with an assault or battery with a firearm. After Rahmani was detained he asked an investigator for a French interpreter so he could tell his story to a newspaper reporter. The investigator allowed Rahmani to speak with the reporter and another individual, with both conversations tape recorded. The investigator testified that he did not speak to either person before Rahmani did, and said neither individual was acting on behalf of the police. Rahmani argued that the statements should be suppressed because he was not given Miranda warnings before he spoke to the individuals, but the DCA disagreed.

“The trial judge correctly found that (the reporter and interpreter) were not acting under the authority of law enforcement and neither attained the status of a police agent. Accordingly, the statements were voluntary on Rahmani's part and no Miranda warnings had to have been given to make them admissible in court,” the DCA said.
 Rahmani v. State, 3/4/05; 898 So.2d 132; reh’g denied 4/7/05; USSC Cert. denied 10/3/05
· Fellow officer rule does not apply when information conveyed supplied by a citizen informant



The fellow officer rule, through which one officer calls another for assistance and their combined observations establish probable cause, does not apply when the information was supplied by citizen informants, the 2nd DCA ruled.


David Sawyer was arrested on a misdemeanor charge of driving under the influence, and was subsequently charged with possession of marijuana following a search incident to the DUI arrest. The initial arrest came after two citizens observed Sawyer driving erratically and called 911 to report it. An officer responded to the calls and spoke with both citizen informants. The officer spotted Sawyer resting against a building. After conducting a field sobriety test on Sawyer, the officer placed him under arrest and found marijuana while searching his pockets. Sawyer filed a motion to suppress, arguing that the statements from the citizens did not establish probable cause for the officer to make an arrest. The DCA agreed, concluding that a report by citizens to an officer does not contain the same credibility as when one officer relays information to another officer.


“The circuit court incorrectly applied the fellow officer rule to the information supplied by the two citizen informants,” the DCA said, noting that the “fellow officer rule” operates to impute the knowledge of one officer in the chain of investigation to another. “The rule does not impute the knowledge of citizen informants to officers.”
 Sawyer v. State, 4/8/05; 905 So.2d 232
· Presence in van containing stolen property not enough to prove defendant intended to participate in burglary

Being present in a van that contained stolen property is not enough to prove that a defendant intended to participate in the burglary, the 4th DCA held  Jorge Garcia was found guilty of burglary of a dwelling, grand theft and trespass of a conveyance. Garcia moved for acquittal and argued that there was no evidence that he entered the dwelling or participated in the burglary or theft. The DCA agreed and reversed his conviction.


“Here, the only evidence of appellant’s possession of the victim’s recently stolen property was his presence, along with three other people, in the van containing the stolen items. Testimony as to location of the items in the van was conflicting. Yet, even assuming that the property was in the back of the van where appellant was seated, we note that no evidence was presented that appellant had exclusive possession of the stolen property or the ability to exercise any dominion and control over it. Thus, proof that appellant was in the van with the recently stolen property, under these circumstances, is insufficient evidence to support the inference the he committed the burglary and theft,” the DCA said.  Garcia v. State, 4/6/05; 899 So.2d 447
· “Hot pursuit” applies to pursuit of misdemeanant

Officers are permitted to pursue a fleeing individual even though the offense he is suspected of committing was a misdemeanor, the 3rd DCA ruled.


Ferrot Ulysse was convicted of possession of narcotics and possession of a firearm by a felon, after police observed the contraband when they entered his home during a hot pursuit. The officers saw the contraband in plan view and seized it. Ulysse argued that the officers did not have legal authority to be in his home because the individual they were chasing had only committed a misdemeanor, which Ulysse said did not give the officers probable cause to enter his home without a warrant.  The DCA found that officers may pursue an individual whether the crime committed was a felony or misdemeanor, ruling that the officers had probable cause to enter Ulysse’s house. The DCA affirmed the trial court’s decision to deny Ulysse’s motion to suppress the evidence.
 Ulysse v. State, 4/20/05; 899 So.2d 1233; review denied 9/12/05
· Probation officer can search based on “mere suspicion” information received from police

A probation officer may conduct a search based on information provided by law enforcement officers, even if the information only amounts to mere suspicion, the 4th DCA held.  John Reno’s probation was revoked when his probation officer found contraband in his home, after receiving information from police that Reno may have been involved in a burglary. Reno filed a motion to have the contraband suppressed, but the trial court denied the request. The DCA affirmed.
  “Although the information implicating Reno in the burglary amounted to little more than a mere suspicion, we agree with the trial court that the search passed constitutional muster since it was conducted in good faith within the scope of the probation officer's supervisory duties authorized by state law,” the DCA said. Reno v. State, 4/20/05; 899 So.2d 1244
· “Routine pat down” without reasonable suspicion is illegal

An officer did not have the authority to conduct a pat down of an individual he planned to cite for trespassing because the pat down was conducted as a matter of routine and was not based on reasonable suspicion, the 1st DCA ruled.


Anhthuan Estevez was convicted of possession of a firearm by a convicted felon and resisting arrest without violence. When Estevez was asked to leave a department store, an officer asked Estevez to follow him to his vehicle so he could give Estevez a trespassing citation. The officer testified that once they got to his car he conducted a pat down, in keeping with his routine practice, so he could place Estevez in the back of the patrol car while writing the citation. The officer found a firearm during the pat down and proceeded to arrest Estevez. Estevez argued on appeal that the pat down was illegal because the officer did not have reasonable suspicion that he was doing anything illegal. The DCA agreed, finding that the officer did not have any reason to believe Estevez was involved in any crimes or that he was in any danger to justify a pat down.
  “Because the evidence is undisputed that the police officer lacked a reasonable suspicion that Estevez was armed, we agree the trial court erred in denying the motion to suppress,” the DCA said.   Estevez v. State, 6/23/05; 30 FLW D1581
· “Inevitable discovery” saves evidence discovered during illegal pat down



A pat-down search that resulted in the discovery of a weapon was not supported by reasonable suspicion, but because the officer knew the defendant may have committed a crime the weapon inevitably would have been found and therefore should not have been suppressed at trial, the 2nd DCA held.

The juvenile defendant, referred to only as D.D.D., was charged with several counts of possession of a weapon and drugs. An officer saw the defendant shortly after learning from a dispatcher that an individual matching D.D.D.’s description had possession of a gun. The officer saw D.D.D. drop a heavy silver object and then, after seeing the marked police car, walk in the opposite direction from the officer. The officer called the defendant over and conducted a pat-down search, which led to the discovery of a knife hanging around D.D.D.’s neck. The officer then recovered the object dropped by D.D.D. – which turned out to be a gun – and found drugs in the youth’s shoes in a search incident to arrest. The trial court granted a motion to suppress the evidence, concluding that the officer did not have reasonable suspicion to conduct the initial search. The DCA agreed that the officer did not have a basis to search D.D.D. the first time, but said because the officer could legally recover the gun he saw being dropped, the knife would have been discovered inevitably and should not have been suppressed.


“The impropriety of the pat-down search, however, does not negate the lawfulness of the initial stop, nor does it taint D.D.D.'s arrest,” the DCA said. “Because the officer had a reasonable suspicion that D.D.D. had committed a crime, he was well within his authority to stop and detain him and even to bring him over to the tree to retrieve the gun. Once the officer discovered the gun, he had the probable cause necessary to arrest D.D.D.”   State v. D.D.D., 8/26/05; 908 So.2d 1180
· Inevitable discovery saves earlier-discovered evidence found during illegal pat down

Evidence found during a pat down conducted for officer safety but determined to lack adequate basis may be admitted in court because it eventually would have been discovered due to the events surrounding the offense, the 1st DCA held.


A vehicle driven by Orie Kennard was pulled over by two officers. A passenger in the vehicle shoved an officer and took off running after giving false information to the officers.  While one of the officers chased the passenger, the other officer handcuffed Kennard and conducted a pat down for officer safety.  During the pat down the officer found cocaine, and a subsequent search of the car revealed more drugs. Kennard challenged the use of the drug evidence, but the DCA found that because of the felony the passenger committed in shoving the officer before fleeing, the officers had probable cause to search the vehicle, which in turn would have led to a search of Kennard’s person.


“The passenger committed a felony on the officer performing the vehicle stop, then fled the scene. Another officer at the scene testified that after witnessing the passenger’s assault on the first officer and subsequent flight, he felt additional criminal activity had taken place. His firsthand knowledge of these events justified this belief and amounted to sufficient probable cause to search Appellant’s vehicle,” the DCA said. “A valid arrest due to the cannabis in the passenger compartment would have also revealed the cocaine in Appellant's pocket, allowing him to be subject to the charges for which he was convicted.” Kennard v. State, 4/29/05; 903 So.2d 245; reh’g denied 903 So.2d 244
· Collective knowledge and observations of two officers is enough to form basis for pat down


 
The collective knowledge and observations of two officers was enough to justify a pat down search following a traffic stop, the 5th DCA held.


Michael Dewberry pled nolo contendere to a firearm possession charge. Dewberry was riding as a passenger in a vehicle that was stopped for driving erratically. The officer observed Dewberry and another passenger jumping around inside the car, so the officer called for backup. Based on the information the first officer provided, the backup officer conducted a pat down to protect his own safety and because he had a reasonable suspicion that Dewberry had a weapon on him. The backup officer found a gun and arrested Dewberry. The DCA found that the pat down was warranted under the circumstances.  “The collective knowledge and observations of the officer who stopped the vehicle and the officer who conducted the search are sufficient to support the finding that the officer had a reasonable suspicion that the occupant was armed,” the DCA said.
Dewberry v. State, 6/24/05; 905 So.2d 963

· “Air fresheners obstructing traffic” as they hung from mirror does not justify traffic stop
Officers did not have reasonable suspicion to pull over a vehicle just because air fresheners are hung from the rearview mirror, and therefore evidence found in the trunk of a car was inadmissible in a drug case, the 2nd DCA ruled.



Dwight Gordon was convicted of trafficking in cocaine, which was found in his car after he was stopped for driving with two air fresheners on his mirror. The state argued that the air fresheners constituted a traffic infraction because they were disrupting Gordon’s view of the highway, and therefore the traffic stop that led to the discovery of the drugs was valid. The DCA disagreed.



“The alleged traffic infraction arising from Gordon's driving with two air fresheners hanging from his rearview mirror was the only ground relied on by the State to justify the stop of Gordon's Cadillac. Because the traffic stop was unlawful, the evidence obtained as (a) result of it should have been suppressed. Although (deputies) apparently had a good faith belief that driving with an air freshener or other object hanging from the rearview mirror is a traffic infraction in Florida, the deputies' misapprehension of the law did not establish the existence of probable cause to stop Gordon's vehicle,” the DCA said.  Gordon v. State, 5/13/05; 901 So.2d 399
· Smelling marijuana on a person does not give officer probable cause to search everywhere the person may have gone



The fact that a law enforcement officer smells marijuana on an individual does not give the officer probable cause to search everywhere the individual may have gone, the 1st DCA held.


Douglas Smith was arrested for having contraband in his home. Officers received an anonymous tip that Smith was growing and selling marijuana out of his house and were at Smith’s home when he and his girlfriend pulled in the driveway. An officer smelled marijuana on Smith’s girlfriend and asked for consent to search the house, which she refused. Smith and the girlfriend left the residence and the officers set up a surveillance on the home while one officer went to get a warrant. During the time Smith was gone the officers conducted a thermal-imaging scan, which provided no evidence. When Smith returned home the officers refused to let him in, explaining that they believed they had probable cause to obtain a warrant. At that point, Smith negotiated with the officers and agreed to a search. The DCA found that the officers did not have probable cause to search the residence or to obtain a warrant. The anonymous tip was not proven to be reliable and therefore could not be used to establish probable cause, the DCA said, and the only remaining evidence was the smell of burnt marijuana on the girlfriend.


“The odor on the girlfriend, by itself, does not give the officers probable cause to believe marijuana was present in the home,” the DCA said. “If it did, the deputies could search anywhere the girlfriend went, even after she was no longer present. In that case, the deputies would be able to search the home because she was there, and then the car after she entered the car, and one would have to conclude, if she stopped at a neighbor's house, the deputies could search that home as well. We decline the State's invitation to stretch the ‘plain smell’ doctrine into a de facto, roving proxy for probable cause.” Smith v. State, 5/25/05; 904 So.2d 534; Reh’g Denied 6/28/05
· Class action suit against Ford re: police Crown Victoria autos improperly allowed

A trial judge improperly allowed Florida law enforcement agencies to proceed with a class action lawsuit against the maker of Crown Victoria Police Interceptor vehicles, because the judge did not clearly establish that a class action was the best way for the case to proceed, the 1st DCA held.


An Okaloosa County circuit court judge certified a class made up of all law state and local enforcement agencies in Florida that bought or leased the vehicles since 1992. Crown Victorias are among the most common police vehicles but have been plagued by reports of exploding gas tanks and other problems. After the trial court certified the class, Ford Motor Company argued on appeal that the judge erred in certifying the class because he failed to engage in the rigorous analysis for class certification required by Florida Rule of Civil Procedure 1.220. Ford argued that each law enforcement agency brought different facts and circumstances to the case, and therefore individual claims overwhelmed any questions of law or fact that would apply to the entire class. Ford also argued that the police agencies had not shown that a class action trial would be the best way to resolve the disputed issues. The DCA agreed and sent the case back to the trial court, decertifying the class. Noting that the trial court’s order contained not findings of fact as required by rule, the DCA instructed the trial court to reconsider the issues in accordance with procedural requirements.  “Absent specific findings, we cannot discern whether the trial court applied the correct analysis when making its decision,” the DCA said.  Ford Motor Company, et al., v. Morris, et al., 6/21/05; 904 So.2d 612
· Use of deception to obtain DNA sample is okay

Deception by law enforcement officers does not negate a suspect’s consent to provide a DNA sample, the 1st DCA has ruled.  While Earl Wyche was detained for a probation violation, he was asked to submit a DNA sample. Officers suspected that Wyche was involved in a sexual assault, but told him they were requesting the DNA sample in connection with a burglary they made up in order to obtain the sample.  
Wyche consented and provided a DNA sample, but the sample did not match one from the sexual assault. While that investigation proceeded, another officer asked for a sample of Wyche’s DNA in connection with a robbery in a different area. The DNA samples turned out positive for the robbery, leading to Wyche’s conviction on burglary, grand theft and criminal mischief charges. Wyche contended on appeal that because the officers lied about the burglary to obtain his DNA, the results should have been suppressed during his robbery trial.


“Absent coercion, threats or misrepresentation of authority, the courts have long recognized deception as a viable and proper tool of police investigation. In the case before this Court, appellant was clearly aware of the fact that the officer wanted the DNA sample in order to investigate a crime, and the officer did not misrepresent the fact that he had no search warrant. The officer did not indicate that appellant had no choice regarding whether to provide a DNA sample,” the DCA said.  Wyche v. State, 6/20/05; 906 So.2d 1142; Reh’g Denied 7/21/05
· No need to read “administrative and criminal consequences” portion of breath test consent form if individual consents to the test

Reading the administrative and criminal consequences portion of the consent form associated with a breathalyzer test is not mandatory if the individual consents to the test, the 4th DCA said.

In separate incidents, Margaret Iaco and Kwang Kim were stopped and arrested for DUI. The defendants were taken to the Broward County Blood and Alcohol Testing Center, where they were read partial consent forms for a breathalyzer test. Each them filed a motion to have the results suppressed because they were not read the full consent, specifically the portion explaining the consequences of refusing to consent to the test. In each case the trial court granted the motion to suppress, but the state arguing on appeal that the sections explaining the consequences were not necessary because each defendant consented to the test. The DCA agreed.
  “(T)the administrative and criminal consequences apply only if the defendant refuses the breathalyzer test. When the defendant consents to the test, those consequences do not apply. Thus, failing to be advised of them does not warrant suppression of the test results,” the DCA said.   State v. Iaco and Kim, 6/22/05; 906 So.2d 1151; reh’g denied 8/4/05
· Okay to do protective search of individuals in residence when officers are legally inside

As long as officers are legally inside a residence, they may check uninvolved individuals for weapons to ensure officer safety, the 2nd DCA held.


The court granted the state’s request to overturn a trial judge’s order suppressing drug evidence against William Michael Yule. Yule’s roommate, Stacy Ellison, was on probation when probation officers, escorted by sheriff’s detectives, arrived at their residence to conduct a search for evidence that Ellison was violating her probation by selling drugs. During the search the detectives asked Yule if he had any weapons on him. When Yule lifted his shirt, the officers found drug paraphernalia and arrested him. The trial court suppressed the evidence, saying the detectives’ search should have been confined to Ellison and any evidence of her probation violation. The DCA disagreed, finding that the detectives had the legal authority to enter the residence and, in order to ensure their own safety, to question Yule about any weapons he may have had.


“We conclude that the interest in officer safety provided an adequate justification for Yule's initial detention and the detective's inquiry concerning weapons,” the DCA wrote in their opinion,” the DCA said. “To secure the premises and ensure officer safety, the detectives properly detained and questioned Yule. At each step along the way, the probation officers and the detectives acted based on proper legal authority.”  State v. Yule, 6/29/05; 905 So.2d 251
· Exigency of finding and preserving evidence and locating subject in recent homicide justified setting perimeter and road blocks



Law enforcement officers did not have to meet the usual standards for DUI and similar roadblocks when they established a perimeter to stop cars in key intersections due to the exigent circumstances of preserving evidence and finding a suspect who shot and killed two people, the 4th DCA said.


Paul McNamee was convicted of two counts of premeditated first-degree murder and other firearm-related charges.  After two murder victims were discovered, police – with a description of the suspect – set up a perimeter at key intersections in hopes of finding the suspect, witnesses or evidence. McNamee was a passenger in a vehicle that was stopped during the operation, and an officer took down information on all the occupants in the car and let them leave.  The investigation eventually led to McNamee becoming a suspect, and information obtained during the vehicle stop was used in the investigation. McNamee ultimately confessed to the murders, but on appeal asserted that information obtained as a result of the roadblock should have been suppressed because the roadblock failed to comply with the Florida Supreme Court’s 1996 decision in Campbell v. State, which requires written guidelines that comply with the Fourth Amendment prior to the establishment of a roadblock. The DCA rejected the claim.

“In such cases as this one, the exigent nature of the circumstances distinguishes the stop from a DUI or traffic safety roadblock. Because society has a great interest in the apprehension of those who criminally shoot people, written guidelines are not required in these circumstances,” the DCA said. 
 McNamee v. State, 6/29/05; 906 So.2d 1171; Reh’g Denied 8/11/05
· Knowing the person being resisted is an officer is essential to supporting a “resisting arrest” charge
-- identifying clothes or ID needed to distinguish from someone who simply claims to be a police officer


A trial court should have granted a motion to acquit a juvenile of a resisting arrest charge because the officer who approached her had no identifying clothes or ID to enable the girl to recognize him as an officer, the 5th DCA said.


The 14-year-old defendant, identified only as A.F., was approached by Officer Ronald Kelly after he received a complaint that people were swimming in a community pool after hours. At the time Officer Kelly was working part-time as a security officer and was dressed in sweat pants and a T-shirt, neither of which identified him as a police officer, and he did not have his badge with him.  After Officer Kelly identified himself as a police officer, A.F. ran from him. She was caught and charged with resisting an officer with violence. A.F. argued that she did not know Kelly was an officer and therefore should not have been charged with resisting an officer. The DCA agreed, finding that conviction on such a charge requires that a defendant knowingly and willfully resist an officer.


“(T)here was nothing about Kelly's appearance that would reasonably indicate he was a police officer. He was not wearing his uniform, badge, or a shirt that said ‘Titusville Police Department.’ He did not have any other identification to show that he was a police officer. Except for his announcement that he was a police officer there was nothing whatsoever to indicate that he was a law enforcement officer,” the DCA said. “(A) citizen should not be required to respond with submission any time someone claims to be a police officer,” the DCA said.  A.F. v. State, 7/1/05; 905 So.2d 1010
· Handwritten notes of state agency employee can be used to impeach witness even if not disclosed to state in discovery since they are in state’s constructive possession already

A trial court should not have prevented a defendant from using the handwritten notes of the state's chief witness to impeach that witness, because the notes were kept by a state employee and therefore were in the state’s possession, meaning the defense did not have an obligation to disclose their existence to the state, the 2nd DCA held.


Sean Anthony Hrehor was convicted of armed kidnapping, aggravated assault and other charges involving Lynn Gayton, who was his Department of Children and Families service coordinator. Hrehor’s attorney sought to use Gayton’s notes of her dealings with Hrehor to impeach her, suggesting that the notes showed animosity between Hrehor and Gayton and presented a motive for the caseworker to lie. The state objected to the use of the notes, complaining that the defense did not disclose the notes’ existence to the state. The DCA rejected this argument, noting that because the notes were in the possession of an executive agency the state was deemed to have constructive knowledge and possession of them.


“Since these records, which impeached the credibility of the State's chief witness, were kept by that witness and were in the possession of DCF, a state agency, the records constituted impeachment evidence that the State had a duty to disclose to the defense. The State cannot complain that the defense has committed a discovery violation concerning material that is in the State's possession and control.”  Hrehor v. State, 7/6/05; 30 FLW D1653
· Insufficient reliance on confidential informant dooms search warrant



A probable cause affidavit lacked adequate information about a confidential informant to establish that the informant was participating in a controlled buy under the supervision of law enforcement, and therefore a subsequent search warrant was invalid, the 5th DCA held.


Delbert Martin pled no contest to various drug offenses after officers searched his home on what he contended was an invalid search warrant. Martin claimed that the affidavit used to obtain the search warrant lacked probable cause. Specifically, he argued that the affidavit lacked information about the confidential informant who was used to conduct a controlled buy. Martin also asserted that because the transaction between him and the informant was not a controlled buy, the affidavit lacked probable cause and the search warrant was invalid. The DCA agreed, finding that the affidavit lacked the information necessary to establish the reliability of the informant and law enforcement’s level of supervision over the transaction.

“When, as here, the affidavit simply states the transaction was under the supervision of law enforcement, it is insufficient to establish probable cause because the informant's reliability is unknown and the level of supervision by law enforcement is unstated,” the DCA said. The court ordered that all evidence discovered as a result of the search warrant be suppressed, and remanded the case for further proceedings.  Martin v. State, 7/15/05; 906 So.2d 358
· Persons may lawfully resist an officer who is using excessive force



A suspect may lawfully resist an officer who is using excessive force, and therefore a trial court erred in not instructing the jury to that effect, the 1st DCA held.
Kelvin Parker was convicted and sentenced for drug possession and resisting an officer with violence. Parker argued that he was merely defending himself from what he called excessive forced used by two arresting officers. The trial court found that Parker failed to prove he had resisted in response to being put in a choke-hold. However, both officers testified that they used a choke-hold on Parker and he did not stop resisting until they handcuffed him.


The DCA disagreed with the trial court, concluding that the officers’ testimony supported Parker’s claim. The DCA said the trial court erred by not instructing the jury that it is lawful to use non-deadly force to resist deadly force. The court affirmed Parker’s convictions for drug possession but reversed his conviction for resisting.   Parker v. State, 7/20/05; 908 So.2d 1099
· More than incriminating statement needed to establish basis for conviction

The 2nd DCA reversed a defendant’s rape conviction. finding that the state had no corroborating evidence to support the incriminating statements made by the defendant that a crime had occurred.


Cletus Geiger pled no contest to a charge of sexual battery on a mentally deficient person. Geiger, who worked at a nursing facility, made incriminating statements to a church elder regarding incidents of sexual abuse against several patients. The church elder reported Geiger’s statements, which Geiger then repeated to investigators. After he was charged, Geiger filed a motion to dismiss the charges. Geiger claimed that other than his statements, the state had no other evidence to support the charges against him. The trial court denied the motion after an evidentiary hearing, but the DCA reversed.


“The State presented no corroborating evidence establishing the trustworthiness of Geiger's statements and no evidence, apart from those statements, that Geiger committed any crime,” the DCA said. “There must be some evidence that tends to establish the type of harm for which the defendant is being criminally charged.” Geiger v. State, 7/29/05; 907 So.2d 668
· Collection of evidence at fatal traffic accident after high speed police chase by a non-involved officer okay

The seizure of evidence following a fatal traffic accident was legal because the evidence was seen and collected by an officer who was not involved in the disputed actions that led to the accident, the 2nd DCA held.

Adam Jacoby was arrested for vehicular homicide and DUI manslaughter after he was involved in a single-car crash in which his passenger was killed. Jacoby claimed the accident was caused by a high-speed chase instigated by the pursuing officer, Polk County Sgt. Scott Lawson. Jacoby moved to suppress all evidence from the accident scene based on his claim that Lawson caused the fatal crash and therefore the evidence was the fruit of the poisonous tree. The trial court denied Jacoby’s motion because another officer who was not involved in the accident , traffic investigator David Hooyman, saw the evidence scattered in plain sight and collected it after Lawson left the scene.


“(S)ince Hooyman conducted the search and seizure after Lawson had left the scene, the admissibility of the items seized must be determined based on whether Hooyman's seizure was proper, not based on Lawson's behavior,” the DCA said. “As the trial court properly noted, when Hooyman arrived on the scene, he observed a number of items strewn about in open view in an area where Jacoby had no reasonable expectation of privacy. Given the proximity of the items to the two halves of the car, we conclude that Hooyman had probable cause to associate the property with criminal activity.” State v. Jacoby, 7/29/05; 907 So.2d 676
· Search warrant seeking child porn videotapes last seen five years earlier was valid because expert indicated child port users “save” their porn as “trophies” for years
Where officers discovered illegal drugs while executing a search warrant for videotaped evidence of sexual abuse, the warrant was valid even though some five years had passed since the abuse victim saw the videotapes that were the basis for the warrant, the 4th DCA held.


Gary Brachlow reserved his right to appeal after pleading guilty to drug possession charges. The drugs were discovered by officers who, armed with a search warrant, entered his home looking for videotapes described by a young many who claimed Brachlow and another man had sexual abused him years earlier. The witness claimed to have seen videotapes of some of the abuse incidents, and those videotapes were targeted in the search warrant.  The warrant was issued after experts indicated that tapes of sexual abuse are often kept as “trophies” by the perpetrator and were more than likely still in the residence, even though approximately five years had passed. The drugs were found during the search, and both the trial court and DCA rejected Brachlow’s assertion that the evidence that supported the warrant was impermissibly stale.


“While appellant claims that the information provided in the affidavit for the search warrant was stale because the victim last observed the videotapes in December 1997 and the warrant was not obtained until January 2002, videotapes, unlike drugs, are non-consumable items. Therefore, it is more reasonable to assume that such an item will still be present in a defendant's house even after a substantial passage of time,” the DCA said.
 Brachlow v. State, 7/27/05; 907 So.2d 626
· “Drug possession” requires some proof that the person knew about what was possessed

An officer should not have arrested a passenger in a vehicle that contained a bag with drug paraphernalia without first questioning the man to determine whether he knew anything about the contents of the bag, the 2nd DCA held.


Tom Allen Perry Jr. was arrested for constructive possession of drug paraphernalia and possession of drugs. Perry was arrested for being a passenger in a car where a bag containing drug paraphernalia rested between him and the driver. When the officer searched Perry incident to the arrest, the officer found a small amount of drugs in Perry’s pocket. The state dropped the constructive possession charge but proceeded with the drug possession charge. Perry argued on appeal that the officer lacked probable cause to arrest him and therefore the drugs found in the search should be suppressed, and the DCA agreed that the officer should have determined Perry’s knowledge of the bag’s contents.


“Certainly the officers may have had a reasonable suspicion that Mr. Perry's presence in the car was not accidental but perhaps a form of protection for (the driver) against arrest or violence,” The DCA said. “The police were certainly free to question Mr. Perry about these circumstances and to obtain his identification and continue their investigation to develop probable cause. They may have been justified in performing a pat down to make certain Mr. Perry was not armed. However, that did not occur in this case and nothing in the record convinces us that the drugs would have been located in a pat down for weapons. . . . (B)ased upon the limited information obtained by law enforcement prior to the arrest, the possibility that Mr. Perry knew the contents of the black bag did not rise to the level of probable cause.”  Perry v. State, 8/3/05; 30 FLW D1851
· Insurance policy exclusion when person is committing or attempting a felony is contrary to public policy and invalid

A provision of an automobile insurance policy that prevents coverage for losses caused while the insured person is committing or attempting a felony goes against public policy and therefore is invalid, the1st DCA said.

The court did not conduct a detailed analysis of the public policy implications, but instead only concluded that a trial court correctly applied a 2001 decision by the 2nd DCA, in the absence of any prior determination on the question by the 1st DCA or Florida Supreme Court. As a result, the court affirmed the trial judge’s decision invalidating the policy exclusion, which appeared to block innocent victims – including the estate of one deceased man – from collecting for losses caused by the criminal actions of another individual.  Mercury Insurance Company of Florida v. Coatney, et al., 9/16/05; 30 FLW D2193
· Police security plans with tactics and strategies are not public records

A police department may withhold emergency security plans from a citizen review board even though the emergency it dealt with has long since passed, because some of the tactics and procedures included in the plan might be used in future emergencies, the 3rd DCA said.


Miami’s official Civilian Investigative Panel, preparing a report on the city’s response to the November 2003 Free Trade Area of the Americas (FTAA) summit, sought to review the city police department’s operational plan for security surrounding the event. The Police Department refused to provide the plan for review. In a case that drew amicus briefs from the U.S. Attorney, the ACLU and the U.S. Justice Department, the DCA agreed that the security aspects of the plan qualified it for an exemption from disclosure under the Florida Public Records Law.


“The FTAA summit is long over, there is no longer the threat of violence surrounding that meeting, thus no present emergency exists in relation thereto. This does not mean, however, that no exemption exists. The Operational Plan is a comprehensive plan compiled by a criminal justice agency pertaining to the mobilization, deployment, and tactical operations involved in responding to the FTAA emergency. While it contains security plans from the past FTAA summit meeting, the plans are not unique to that event. It is clear that at least some of the procedures, general and specific, will continue to be used for future events. The language of Section 119.07(6)(d), leads us to believe that the legislature intended to keep such security information exempt after an immediate emergency passes,” the DCA said.  Timoney v. City of Miami Civilian Investigative Panel, 8/17/05; 30 FLW D1942
· Securing medical records must strictly conform with law or evidence will be suppressed

Investigating officers acted outside of their authority when they obtained blood alcohol results regarding a patient under investigation for DUI manslaughter without satisfying the necessary requirements, the 5th DCA held.


Zachary Frank was involved in a two-car accident in which one person died. While Frank was hospitalized recovering from injuries related to the accident, officers secured results of a blood alcohol level test that showed Frank was legally intoxicated at the time of the accident. Frank moved to have the results of the test suppressed because they were obtained without his knowledge. The DCA ruled that the officers acted outside the scope of the statute covering such test results, and therefore the results should have been excluded from the trial. The court reluctantly reversed Frank’s conviction and ordered a new trial.


“While we do not believe that the officer set out to violate Frank’s privacy rights, Florida law holds that police officers are charged with knowledge of the law,” the DCA said. “We take no pleasure in reaching this result, knowing that a retrial will be painful for the survivors of the victim killed in the crash. However, the law of our state compels this result.”
 Frank v. State, 8/26/05; 30 FLW D2012
· Records revealing identity of citizens with alarm systems are not public records

Agreeing with the reasoning of a recent Attorney General’s Opinion, the 2nd DCA held that private security companies are not entitled to obtain, through a public records request, documents that could be used to determine which homes and businesses are protected by alarm systems.


The DCA affirmed a trial court decision denying the company’s petition for a writ of mandamus that would have compelled the City of Clearwater to provide the information. The city previously complied with a request for information on the total number of alarm permits issued in the city for a given year and how many warnings or citations were issued for violations of the city’s ordinance governing false alarms. However, the city refused to comply with a second request for more detailed information including the identity of certain permit holders. The company asserted that statutes do not provide an exemption for such information, but the DCA – embracing a 2004 Attorney General’s Opinion that cited, among other things, the “need to protect public and private infrastructure from terrorist attack” – said disclosure of the information is not required.


“Sections 281.301 and 119.071 prohibit public disclosure of the names and addresses of applicants for security system permits . . . because disclosure would imperil the safety of persons and property,” the DCA said.   Critical Intervention Services, Inc., v. City of Clearwater, 8/31/05; 908 So.2d 1195
· Insufficient basis for arrest for one charge when probable cause for another charge exists does not result in illegal arrest

Although an officer did not have sufficient basis to support the loitering charge on which the defendant was initially arrested, the officer did have had cause to believe the defendant had committed some crime and therefore the arrest – which eventually led to a grand theft conviction – was valid, the 3rd DCA held.


Andrew Freeman and a co-defendant were spotted riding bicycles while carrying a large amount of commercial-quality lawn maintenance equipment and towing a third bicycle. The officer, aware of a recent rash of lawn tool thefts from garages and lawn sheds in the vicinity, asked Freeman for information that would show the equipment and bicycles were his. Freeman could not give basic identifying facts about any of the objects he had in his possession. When the officer determined that Freeman lied about the reason he was transporting the equipment, the officer arrested him for loitering and prowling. Freeman eventually was charged and convicted for grand theft, and argued on appeal that the officer did not have reason to believe he was loitering or prowling. Because he was never formally charged or convicted of loitering or prowling, Freeman said the arrest was illegal and therefore all the seized evidence should be suppressed. The DCA disagreed, finding that even though the officer did not have reason to believe Freeman was loitering or prowling, under the circumstances he did have reason to believe Freeman committed a crime.


“Thus, while the circumstances of this case and Freeman's behavior may not have been sufficient to support a loitering and prowling conviction, a crime for which he was neither tried nor convicted, they were more than adequate to support his arrest,” the DCA said.
 Freeman v. State, 8/31/05; 909 So.2d 965
· Consent to “search for drugs” allows search of any container that might contain drugs

After receiving consent to search a vehicle for drugs, an officer may search containers he sees in the car when he has reason to believe they may hold drugs, the 4th DCA held, reversing a lower court order suppressing the drug evidence.


A police officer approached defendant Delvin McCutcheon in a hotel lot known by police to be the scene of drug transactions. The officer asked for identification, which McCutcheon had to retrieve from the back seat of his car. When McCutcheon opened the back door of the car to get his ID, the officer noticed three key boxes. Knowing the such boxes are often used to conceal drugs, the officer obtained McCutcheon’s consent to search him and the vehicle. When the officer open the key boxes, he found drugs and placed McCutcheon under arrest. McCutcheon moved to have the drugs suppressed, arguing that the officer went beyond the scope of the search when he opened the boxes. The trial court agreed and suppressed the evidence but the DCA reversed, concluding that the officer did not need additional permission to search the boxes because he specifically said he was searching for drugs.


“The defendant did not attempt to withdraw or limit the scope of his consent or instruct the deputy that such consent did not extend to containers within the vehicle,” the DCA noted.  State v. McCutcheon, 9/7/05; 30 FLW D2120
· Emergency suspension of doctor’s license after a plea of guilty to felony does not require detailed justification

Where a doctor has pled guilty to federal drug distribution charges, the state does not have to provide a detailed listing of why the physician poses a danger to public health, safety or welfare before suspending her license to practice medicine, the 1st DCA said.


The state Department of Health issued an emergency license suspension after Dr. Magaly Bethencourt-Miranda of Miami pled guilty to a federal charge of conspiracy to distribute Schedule II and IV controlled substances. State law give the department clear authority to issue such an emergency order when a physician is convicted or pleads either guilty or nolo contendere to various felonies. Nonetheless, Bethencourt-Miranda argued that the agency’s emergency suspension failed to set forth the factual findings required by section 120.60(6)(c), F.S., which requires it to put in writing the specific facts and reasons for finding an immediate danger to the public health, safety, or welfare. Under the circumstances, the DCA said, such findings are not needed.  “Because (Florida law) requires the department to issue an emergency suspension order in these particular circumstances, no other findings are necessary to support the agency action,” the DCA said.  Bethencourt-Miranda v. Department of Health, 9/16/05; 30 FLW D2192
· Finding in previous administrative proceeding that testimony is not credible does not automatically bar the testimony from criminal trial

Witness testimony that was previously found not credible in an administrative hearing was not automatically barred from a criminal proceeding because the two hearings were procedurally different, the 2nd DCA held.


Mark Cook, a school principal, was charged with eight counts of capital sexual battery based on allegations from students at the school. The state Education Practices Commission first filed an administrative complaint in order to act against Cook’s teaching certificate. The administrative complaint was dismissed after a hearing officer found that testimony in favor of Cook was more credible than that offered by accusing witnesses, including one youth identified only as C.B. When the case came to criminal trial, Cook objected to C.B. testifying that Cook had molested him. Cook asserted that the boy’s testimony should be barred because it was found to be not credible at the administrative hearing. Ruling in a case of first impression in Florida, the DCA concluded that the state is not collaterally estopped from presenting similar fact evidence in a criminal proceeding when that evidence was determined to be lacking in credibility in a prior formal administrative and, as a result, the administrative proceeding was resolved in favor of the defendant.


“The dissimilar responsibilities and objectives of the Education Practices Commission and the state attorney, as well as the dissimilar jurisdictions of the hearing officer and the criminal court, point to the conclusion that – for purposes of the criminal proceeding – the issue of whether Cook engaged in the criminal conduct of which he was accused by C.B. was not fully and fairly litigated in the administrative proceeding. Given the different nature of the administrative and criminal proceedings, the initial engagement of the merits was inadequate and the administrative determination must be subject to reexamination in the name of substantial justice,” the DCA said.
Cook v. State, 9/16/05; 30 FLW D2195
· 4th DCA sticks to its finding that warrantless “sniff” by drug dog outside private home violates Fourth Amendment despite USSC’s ruling in Illinois v. Caballes



A warrantless “sniff” search by a police dog outside a private home violates a defendant’s Fourth Amendment rights, the 4th DCA reaffirmed in granting a motion to suppress evidence.


James Rabb was arrested after a tip led police to place his house under surveillance. Without a warrant, officers brought in a K-9 unit, and the dog alerted to the front door of Rabb’s house. Rabb moved to have evidence seized as a result of the dog’s alert suppressed, asserted that his rights were violated when officers brought the dog to the house to determine whether drugs were inside. The DCA reviewed the case on remand from the U.S. Supreme Court, which held earlier this year in Illinois v. Caballes that the Fourth Amendment is not violated by a dog sniff during a lawful traffic stop that points to a substance that no individual has a legal right to possess. In a 2-1 decision, the DCA reaffirmed its earlier decision that the trial court correctly suppressed the evidence.


“At the end of the analysis, the Fourth Amendment remains decidedly about place and when the place at issue is a home, a firm line remains at its entrance blocking the noses of dogs from sniffing government's way into the intimate details of a person's life. If that line should crumble, one can only fear where future lines will be drawn and where sniffing dogs, or even more intrusive and disturbing sensory-enhancing methods, will be seen next,” the court explained.
 State v. Rabb, 9/14/05; 30 FLW D2182
· Reliability of drug dog sniff must be raised in motion to suppress


A trial court improperly threw out drug evidence detected by a police dog because the defense never raised the issue on which the judge based his ruling, the 4th DCA held in a decision that conflicts with a 2nd DCA opinion.


Ronald Laveroni was arrested during a traffic stop after a narcotics dog alerted to drugs in his vehicle. Officers had been watching Laveroni in the parking lot of a bar after they were tipped off that he was selling drugs. When he pulled out of the parking lot Laveroni nearly caused a crash, which prompted an officer to pull him over. While the citation was being written a narcotics dog was called to the scene because Laveroni refused consent to search his vehicle. The trial court granted his motion to suppress the evidence based on the state’s failure to prove the reliability of the dog, but the DCA reversed because that issue was not raised in the motion to suppress. The DCA certified conflict with the 2nd DCA’s 2003 decision in Matheson v. State.


“The only argument advanced by defendant at the hearing on the motion to suppress was that there had been an unreasonable delay between the stop and the arrival of the narcotics dog; however, the evidence did not support that theory and the court did not suppress on that ground. The court, on its own, after the parties rested, raised the issue of whether there was sufficient proof that the narcotics dog was qualified so as to establish probable cause under Matheson,” the DCA said. “(T)he state can make a prima facie showing of probable cause based on a narcotic dog’s alert by demonstrating that the dog has been properly trained and certified. If the defendant wishes to challenge the reliability of the dog, he can do so by using the performance records of the dog, or other evidence, such as expert testimony. Whether probable cause has been established will then be resolved by the trial court.”  State v. Laveroni, 9/14/05; 30 FLW D2173
· Initial stop based on insufficient suspicion – evidence suppressed

Because an officer had no reason to believe a suspect was committing a crime, the initial investigatory stop was unreasonable and the defendant’s motion to suppress the evidence that resulted in his arrest should have been granted, the 5th DCA held.


An officer approached Simeon Williams, asking whether Williams was a resident of an apartment complex in order to determine whether Williams was trespassing on the property. During the stop Williams had his hands in his front pocket, and in order to ensure his own safety the officer asked him repeatedly to remove his hands. When Williams repeatedly put his hands back in his pocket, the officer asked for consent to search for weapons, which Williams refused. Williams then ran off, and was taken down by the officer, at which time the officer discovered a cigar tube containing cocaine. Williams claimed the stop was invalid. The trial court denied the motion, but the DCA agreed with Williams and reversed the denial of his motion to suppress.  “Officer (Anthony) Marchica failed to articulate any facts to support a founded suspicion that Williams was engaged in any crime,” the DCA said. “It was not even apparent from the officer's testimony whether ‘no trespassing’ signs were posted in the complex. In fact, his testimony suggested that a crime could have been committed only if Williams refused to leave after receiving Marchica's warning,” the DCA said.
 Williams v. State, 9/16/05; 30 FLW D2210
· Ordinance banning street performances and art vending from fixed locations in city is unconstitutional infringement on individuals’ First Amendment rights 

A municipal ordinance that bans all street performances and art vending from a fixed location throughout the entire city unconstitutionally infringes on individuals’ First Amendment rights, the 3rd DCA said in ruling for a street musician who was arrested after scuffling with police.  Ron O’Daniels was confronted by officers as he played his guitar on a street in Miami. The officers told him he was violating the city’s “Street Performers and Art Vendors” ordinance, which requires a permit and limits such activities to a handful of specific locations in the city. When O’Daniels refused to stop playing, an altercation took place and he was arrested. O’Daniels challenged the ordinance, claiming it was too broad and violates free speech rights. The trial court agreed and dismissed his charge, and the state appealed. 


“Although we recognize the City's traffic and safety concerns, we are confident that the constitutional infirmities of the ordinance may be remedied by much more narrowly tailored regulation that satisfies the City's stated needs without harm to the First Amendment rights of its citizens,” the DCA said. “As currently written, however, the ordinance violates the United States and Florida Constitutions.” State v. O’Daniels, 9/28/05; 2005 WL 2373437
· Leading question asked after Mirandas invoked led to illegally-obtained incriminating statement

A trial court should have granted a motion to suppress a defendant’s incriminating statement made in response to a leading question asked by an officer after the defendant had already invoked his right to remain silent, the 4th DCA held.


Joseph Origi was pulled over for speeding after he was clocked doing 90 mph in a 65 mph zone. The officer noticed that Origi’s eyes were bloodshot and he smelled like alcohol, so the officer called for DUI backup. After Origi refused to perform sobriety tests or taking a breathalyzer test, he was arrested for DUI. During a search of Origi’s vehicle, officers found a cooler containing drugs in the back seat. Origi was read his Miranda rights and invoked his right to remain silent. As they arrived at the jail with Origi, one of the offices commented on the amount of drugs inside the cooler, and Origi responded in a manner that admitted the drugs were his. Origi moved to have both the cooler and the statement suppressed, but the trial court denied the motion.


The DCA agreed that the cooler was properly admitted, but held that the trial court should have granted Origi’s motion to suppress the statement he made on the way into the jail. The DCA found that Origi’s statement came in response to a direct comment made to him, and led him to make an incriminating statement about the drugs. The DCA reversed and ordered a new trial.
Origi v. State, 9/28/05; 2005 WL 2373829
Attorney General Opinions

2005-48
Sheriff’s sales; priority of lienholders.  (Provides a detailed discussion on the pre-2003 and post-2003 methods of prioritizing liens.)

2005-47
Use of forfeiture funds.  (“…While the purchase of vehicles would appear to be among the normal operating needs of the police department [i.e. not fundable with forfeiture funds – editor], specialized equipment for those vehicles to enable them to conduct particular crime prevention operations would appear to qualify as extraordinary and beyond what is usual, normal, regular or established. Thus, the use of contraband forfeiture funds to specially equip vehicles purchased by the department would be an appropriate use of these funds… it is my opinion that the cost of securing a narcotics trained police dog for the Florida City Police Department may appropriately be paid from the contraband forfeiture funds available to the department pursuant to section 932.7055, Florida Statutes.”)  
2005-45
Federal Law Enforcement Officers Safety Act (a/k/a HR 218).   (Indicates that since Florida has no active officer minimum firearms proficiency standards retired law enforcement officers can who are otherwise in compliance with the Act may carry their concealed firearms in Florida.)  
Editor’s Note:  Florida is implementing standards in 2006, so the holding in this Opinion will become obsolete when those standards become effective.

2005-43
“Active Military Service”.  (Whether participation as an "intermittent disaster-response appointee" in the federal disaster medical assistance team within the National Disaster Medical System constitute "active military service" as defined in section 115.08(1), Florida Statutes.)
2005-41
Photo traffic enforcement.  (“… In light of the proscription contained in section 316.007, Florida Statutes, that “no local authority shall enact or enforce any ordinance on a matter covered by this chapter unless expressly authorized,” this office continues to be of the opinion expressed in Attorney General Opinion 97-06 that legislative changes are necessary before local governments may issue traffic citations and penalize drivers who fail to obey red light indications on traffic signal devices.”)
2005-40
County ordinance regarding discharge of firearms.  (“…a county ordinance…would be preempted by section 790.33, Florida Statutes.”)

2005-37
Clerk’s responsibility regarding social security number in documents filed in public records.  (“…the clerk…must record such document upon payment of the service charges prescribed by law. However, the social security numbers contained in the recorded documents are confidential and the clerk is responsible for preventing the release of such information to the public.”)
2005-36
Is marked law enforcement vehicle a “commercial vehicle”?  (“…a marked police vehicle assigned to a law enforcement officer does not constitute a commercial vehicle.”)
2005-28
Assessing fees for public records when they prepared for pickup then requestor “cancels” request.  (“…the custodian… is authorized to retain a monetary deposit collected… to comply with a public records request if the requesting party subsequently advises the city that the copies are no longer needed. Further…the custodian is authorized to bill the requester for any shortfall between the deposit and the actual cost of copying the public records when the copies have been made and the requesting party subsequently advises the city that the records are not needed…”)
2005-26
Mutual Aid Agreement inappropriate for one city to assume full law enforcement duties of other city.  (“…while the City of Westpark and the City of Hallandale Beach may enter into a mutual aid agreement for the voluntary cooperation and assistance of a routine law enforcement nature across jurisdictional lines or for the rendering of assistance in a law enforcement emergency,[10] the provisions of Part I, Ch. 23, Florida Statutes, may not be used for the City of Hallandale Beach to assume the operation of all law enforcement functions within the City of Westpark.”)
2005-25
Use by city of F.S. 318.21(9) civil penalty for law enforcement  (“…the town must ensure that the funds received pursuant to section 318.21(9), Florida Statutes, are used only for law enforcement automation and not for general law enforcement purposes.”)

2005-23
Notes of agency attorney in preparing for labor litigation are public record.  (“…the handwritten notes prepared by the Lake Worth assistant labor attorney during her interviews with city personnel are public records when those notes are made to perpetuate and formalize knowledge and to communicate that information to the city's labor attorney. In contrast, it is only uncirculated materials that are not in and of themselves intended to serve as final evidence of the knowledge to be recorded that fall outside the definition of a public record… the notes taken by the assistant labor attorney during interviews with co-workers of certain city employees in order to ascertain if employee discipline was warranted are not exempt from disclosure under 119.07(6)(l)1, Florida Statutes.”)
2005-10
Are off duty (dually employed) officers under their agency’s workers’ comp?  (“…the provisions of section 440.091, Florida Statutes, govern whether a police officer working off-duty is covered by the city workers' compensation plan. Thus, the city would be responsible for injuries sustained by a police officer acting "in the line of duty," i.e., in fulfillment of his or her primary responsibility, so long as the officer's actions do not also constitute a service for which he is paid by a private employer, unless the public employer had agreed to provide workers' compensation coverage for the private employment. The determination of responsibility in any given instance, however, will depend upon the particular facts.”)
2005-08
Delinquent acts that would be felony disqualifies person from possessing firearm until age 24 even if he or she is training to become a law enforcement officer.  (“…the prohibition in section 790.23, Florida Statutes, against a person who has been "[f]ound, in the courts of this state, to have committed a delinquent act that would be a felony if committed by an adult and such person is under 24 years of age" having "in his or her care, custody, possession, or control any firearm, ammunition, or electric weapon or device" applies to students who are under the age of 24 and are in law enforcement training schools certified by the Criminal Justice Standards and Training Commission. Once such an individual reaches the age of 24, however, the disqualification no longer applies and such student would be authorized to possess or control firearms. In order to allow such a person under the age of 24 to fully participate in law enforcement training, a change in Florida law would be required.”)
2005-05
Advisory group to make recommendations to Chief regarding law enforcement issues is under Sunshine Law.  (“…an advisory group created by the chief of police to make recommendations regarding various issues affecting the police department is subject to the Government in the Sunshine Law.”)
2004-65
County or city may approve of private gateway between two public roads. (“…I am not aware of any provision that would prohibit the city from approving, through the issuance of the appropriate permits, the construction of a private gated driveway that would run between two public streets where only a limited number of residences would have access to the gate and the two public streets would continue to allow public access from other points.)
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