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Paper Abuse:
Documenting

New Abuse
Tactics

by Susan L. Miller and Nicole
L. Smolter*

As most victims/survivors, vic-
tim service advocates, and other
professionals know all too well,
it is naive to think that abuse
ends once a violent relation-
ship is over. In fact, research
reveals that battered women are
at higher risk of serious injury
or death following the termina-
tion of a relationship (Tjaden &
Thoennes, 1998). In addition to
the heightened risk of physical
violence, many victims are also
subject to other forms of abuse
as well as stalking (Mechanic,
Weaver, & Resick, 2000). “Paper
abuse” can have debilitating
consequences and needs greater
attention. This concept incorpo-
rates acts that are routinely used
by batterers against their former
partners to continue victimiza-
tion and includes a range of
behaviors, such as filing frivolous
lawsuits, making false reports of
child abuse, and taking other
legal actions as a means of exert-
ing power, forcing contact, and
financially burdening their ex-
partners. Legal venues, includ-
ing protection order hearings
and divorce and child custody
proceedings, are particularly
ripe for paper abuse not only
because they involve multiple
meetings and hearings but also
because these types of cases are
often heard by multiple judges.

See PAPER ABUSE, page 75

The Dangers of Dangerousness

Assessment
by Evan Stark, Ph.D., MSW#*

This comment! responds to two
related claims made in recent DVR
articles, that preventing partner homi-
cides (or potentially fatal violence)
should be a major goal of commu-
nity efforts to limit domestic violence,
and that this goal is best pursued by
using “dangerousness assessment”
(DA), alternately termed a “lethal-
ity screen,” to allocate scarce justice
resources (such as electronic moni-
toring or enhanced sanctions). My
argument is that partner homicide
(and severe violence generally) are
very poor windows through which
to assess domestic violence and that
redirecting scarce resources based on
DA is not only unwise but counter-
productive. At best, it will have a very
limited and no measureable effect
on partner fatality or severe violence
and no effect at all on the prevalence
of partner abuse in communities. It
is likely that redirecting resources to
support women the DA identifies as
high risk or to identify and manage
so-called “high risk” offenders (as the
DVR articles propose) will lead to an
actual rise in coercive control, the
most common and devastating form
of partner abuse. The major reasons
to reject DA are that the elements of
abuse it identifies as high risk factors
are sufficiently harmful in themselves
to justify an aggressive response that
includes significant sanctions regard-
less of their future consequences. So
are the facets of coercive control the

DA minimizes or ignores. I remain
agnostic about other claims in the
articles, such as the wisdom of adapt-
ing GPS tracking.

The most widely used DA tool was
developed by Campbell and her col-
leagues (2003) from a retrospective
comparison of fatal and nonfatal cases
involving partner abuse and refined
in samples of near fatal violence.”
Nothing I say is meant to minimize
the elegance, originality and impor-
tance of this work, which I regularly
use to show the risk faced by victim-
ized women who kill their abusive
partners. What concerns me is how
it is being applied. According to a
recent review in the New Republic, for
example, the DA has been adapted by
nearly all of Maryland’s police depart-
ments and to one degree or another
in 14 other states and the District of
Columbia.?

The DA was originally designed to
help educate victims about their risk of
being killed, though it is only slightly
better at predicting fatal or near fatal
violence than victims themselves.* If it
has yet to be shown that the DA has
prognostic validity, however, this is the
least important function it serves for
courts or police. In the face of cuts,
courts are looking to DA as a way to
ration scarce justice resources in abuse
cases thatis consistent with institutional
imperatives and community norms
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favoring protection. Family Courts are
turning to the DA to help distinguish
“real” domestic violence from cases that
only involve “high conflict” and so to
help reconcile pressure from Fathers’
Rights groups and legislation favoring
“joint” custody with administrative or
legislative dictums to consider domestic
violence in custodial decisions. There
is also growing pressure on criminal
courts, in part because attrition from
domestic violence incidents and arrests
to punishment is well over 95% and
repeat offenders are no more likely to
be punished or to be punished more
severely than abusers arrested for the
first time.® DA offers a framework for a
more aggressive response, particularly
if it is integrated into the practice of
coordinated or integrated domestic
violence courts, dedicated prosecution,
and standardized assessment protocols
in medical or legal settings. The alter-
natives to rationing via some form of
dangerousness assessment are to grade
sanctions based on repeat offenses and
statutory reform that would signifi-
cantly raise the overall criminal profile
of domestic violence and so enhance
sanctions overall, or to grade sanctions
based on repeated offenses. The first
option is ethically suspect. Statutory
reform has caught on in the human
rights community and made headway
in England, France, Scotland, Spain,

Turkey, and some other countries. But
it seems politically untenable at the
moment in the U.S,, largely because of
cost, because it would require a major
shift of justice resources away from
drug-related offenses and because, as
Congressional opposition to VAWA
and “equal pay” reveal, “real” sexual
equality remains more controversial
here than elsewhere.

The adaptation of DA by police
is more complicated. In states like
Connecticut and New Jersey, where
a broad range of domestic violence
and family offenses result in arrest but
almost all cases are nolle-prossed or
dismissed and/or referred for coun-
seling, DA offers a way to increase
the proportion of domestic violence
offenders treated as felons, a prospect
favored by prosecutors, or referred for
service. By contrast, in Massachusetts,
New York, and other states that apply
a higher standard of violence and so
already sanction a higher proportion
of the smaller group arrested, adapt-
ing DA expands the pool of offend-
ers. This effect has less to do with
the items in the DA than with how it
defines severe violence (e.g. “strangu-
lation” now includes any case where
an offender put his hands on the vic-
tim’s neck) and the lowered cut-off
point it sets for defining offenders
as “high risk.” These functions of DA
are only consistent with the goals of
the advocacy movement if the cases it

identifies as high risk are in fact the
most serious.

I. Abuse-Related Fatalities and
Near Fatalities Are Too Rare to
Comprise the Basis for a Useful
Intervention Tool

In 2009, according to data com-
piled by the Violence Policy Center,
approximately 989 of the estimated
14.5 million U.S. women in abusive
relationships were killed by husbands,
partners or former partners, fewer
than 20 per state, with most states
having far fewer.® This means that, in
a given year, there will be no abuse-
related fatalities in 99% of U.S. com-
munities and that an abused woman
has approximately one chance in 12
thousand of being killed by her part-
ner. This data illustrates the absurdity
of taking fatality as an end point of
prevention efforts or of claiming, as
does the recent article on DA in the
New Republic, that changes in partner
homicides demonstrate the efficacy of
DA.” These numbers also offer a sober-
ing corrective to advocacy groups that
dramatize the seriousness of violence
against women by publicizing partner
homicides. While “near” or “poten-
tially” fatal domestic violence can be
extracted from police or medical files,
they cannot be reliably counted, let
alone monitored.?

See THE DANGERS, page 72
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Once we have eliminated fatality or
near fatality as a useful point of depar-
ture for prevention efforts, the utility
of the DA stands or falls on the relation
between the risk factors it identifies
and the victim/offender populations
its application selects for support/
sanction and the pool of serious abuse
cases. The DA asks one question about
“control” and identifies a number
of unmodifiable situational factors
(unemployment, jealousy, separation,
whether a child is the male partner’s
own, etc.) that appear to enhance
risk. But its major focus is on severe
violence (e.g. strangulation, the pres-
ence or use of weapons, threats to kill
and sexual violence), and stalking. Is
it likely that identifying and managing
cases involving the severest forms of
violence will reduce the most serious
forms of abuse? Of course, a number
of more common outcomes that are
arguably more typical of serious cases
could serve as the window through
which to retrospectively identify high
risk cases, including suicidality, PTSD,
or entrapment. Looking through
these windows reveals a different cata-
logue of high risk factors, and hence
targets different populations.

II. Fatal and Severe Abusive
Violence Against Women Have
Significantly Declined Over the
Last Three Decades, Almost
Certainly Because Current

Interventions Are Predicated
on Many of the Factors DA
Identifies as High Risk

At first glance, targeting severe and
fatal violence appears effective. In
fact, over the last four decades, fatal
and severe partner violence against
women has already dropped more
than 40%, a trend that is continuing.
This drop is directly attributable to the
opening of shelters, policies mandat-
ing arrest, and the ready availability
of Orders of Protection.” While these
interventions are not formally predi-
cated on the types of violence identi-
fied by the DA, as a practical matter,
there is considerable evidence that
police, courts, child welfare, hospitals,
and even shelters already prioritize
cases that involve injury, strangula-
tion, sexual violence, threats to kill,
the presence and/or use of weapons,
and/or stalking.'” Adapting the DA
formalizes, and so could enhance,
these preventive effects. Some ver-
sions of the DA also give weight to
the frequency of violence, violence
during pregnancy, and to substance
use, factors whose inclusion could
help target services even more effec-
tively. Because the crime of domes-
tic violence in the U.S. is universally
equated with a proximate assault or
threat, however, there are serious
practical as well as constitutional
problems raised by basing assessment
or sanctions on historical, situational,
or relationship factors other than
those that prompted arrest or police

contact. Meanwhile, including other
“risks” identified by the DA, such as
whether a partner is unemployed or
is the biologic parent of a child in the
home, invites the application of racial
and class prejudice in ways that over-
ride any benefits in interdiction.

III. Closer Inspection Suggests
That Reducing the Severest
Forms of Partner Violence
Has Not Affected a Reduction
in the Most Prevalent and
Serious Forms of Partner
Abuse and May Actually Have
Caused These to Rise

It is now widely recognized that the
same interventions that have caused a
reduction in severe and fatal violence
against women (40%) have led to far
greater reductions in severe and fatal
female violence against abusive men
(over 70%), with the largest differ-
ences in those communities of color
that take greatest advantage of shelter,
arrest, and court orders. Where abus-
ers and their victims were equally likely
to die in a fatal encounter when the
domestic violence revolution began,
today a female victim is more than
twice as likely to die at the hands of
an abusive partner than he is at hers.
Since women tend to kill partners when
they see no other way to keep them-
selves or their children safe, the ready
availability of shelters, arrest, and court
protections have sharply curtailed their

See THIE DANGERS, next page
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violence against men. Men tend to kill
women when they experience a loss
of control due to separation. Because
available protections for women are
typically shortterm and only a tiny
proportion of abusers are sanctioned,
interventions have been far less effec-
tive in the long-term for women.
There is another paradoxical out-
come of focusing on severe and fatal
violence that has been less often
noticed, that the declines in these
forms of abuse have been matched or
even surpassed by sharp increases in
the incidence of so-called “minor” vio-
lence against women: slaps, punches,
kicks, and other abusive assaults that
rarely cause injury. The substitution
of minor for severe violence would be
a welcome change were it not for the
fact that the rise in low-level violence
signals the replacement of traditional
forms of domestic violence with coer-
cive control, the most devastating form
of partner abuse. Coercive control is
a strategic course of oppressive con-
duct that is typically characterized by
frequent, but low-level physical abuse
and sexual coercion in combination
with tactics to intimidate, degrade,
isolate, and control victims. As we
have come to appreciate what victim-
ized women meant when they insisted
“violence wasn’t the worst part,” it has
become clear that an estimated 60%
to 80% of those who seek outside assis-
tance are experiencing this pattern of
abuse rather than the types of physi-
cal and psychological abuse to which
most interventions respond. Injury,
sexual violence, and fatality remain
important consequences of coercive
control. But they typically play a sec-
ondary role in eliciting its major con-
sequences, hostage-like levels of fear
combined with a state of entrapment
and subordination that is almost always
grounded in material exploitation,
deprivation, and regulation, i.e., “con-
trol.” In coercive control, a victim’s
vulnerability to severe or fatal violence
has less to do with the level of violence
used than her incapacity to effectively
resist or escape abuse due to structural
dependence, isolation, and control.
As importantly, in as many as one case
of coercive control in four, paralyzing
fear, subjugation, and dependence,

are elicited with little or no physical
abuse.!!

If the emphasis on severe violence
has afforded limited protection to
abused women, it may also be respon-
sible, at least in part, for the sharp rise
and even the normalization of low-
level violence in abusive relationships.
This possibility was anticipated by
British feminist Francis Power Cobbe
over a century ago. Cobbe (1878)
argued that if laws targeted only the
most severe violence against women,
they would raise the level of violence
considered  “acceptable,” causing
“minor” acts of violence to rise.'? This
appears to be exactly what has hap-
pened. Indeed, men arrested but not
sanctioned for multiple acts of abusive
violence commonly report that abuse
has no consequences.'®

If the sharp rise in the use of rou-
tine but low-level violence in abusive
relationships has elicited little notice,
this is because these acts are either
ignored or fall on the very low end of
most assessment protocols, including
the DA. In fact, of course, it has been
well-known for decades that low-level
violence comprises well over 99% of
abusive incidents and well over 90%
of the incidents reported where we
would expect to find the most seri-
ous injuries, in hospital Emergency
Rooms and when police make arrests,
for instance.'* The significance of
abusive violence for victims lies not
in its physical valence, but in the fre-
quency or ongoing nature of virtually
all of the partner assaults that come
to the attention of courts, police,
child welfare, or shelters, with some-
where between 40% and 60% involv-
ing “serial” abuse, where partners
are assaulted several times a week or
more for a period lasting between 5.5
and 7.2 years. The cumulative effect
of this ongoing pattern has gotten
little notice in the criminal justice
literature because our laws subdivide
partner abuse into discrete episodes.
Since the vast majority of these epi-
sodes are trivial from a medical or
criminal justice standpoint, the cur-
rent framework makes most partner
abuse appear trivial. In states like
Connecticut and New Jersey where
even low-level assaults result in arrest,
domestic violence has been turned
into a second-class misdemeanor for
which no one goes to jail. In states

like Massachusetts where the bar is
set higher, the vast majority of abuse
cases elicit no response at all.

DA reproduces this process of ren-
dering the typical pattern of abuse
invisible in plain sight by disaggre-
gating the ongoing pattern into dis-
crete episodes (“strangulation” gets
so many points, stalking, so many, and
so on) rather than grasping them in
their interrelated whole as victims
and their children are experiencing
them and by basing assessment (and
so intervention) on probable harms
(repeat assault, e.g.) rather than the
harms already inflicted.

IV. The Level of Control in
a Relationship Predicts
Subsequent Harm, Including
Fatal and Severe Physical and/
or Sexual Violence, Far Better
Than the Level, Frequency, or
Nature of Physical Violence

Ironically, the best evidence for mak-
ing “control” and “domination” the
center of assessment comes from the
same well-designed, multicity study by
Glass and Campbell (2004) that forms
the basis for the DA. This research
showed that, given the presence of a
gun and the threat of separation, the
level of control in an abusive relation-
ship leads to a nine-fold increase in
the risk that a woman will be killed by
an abusive partner.'® By contrast, the
level, nature, frequency, or duration
of the violence highlighted by the DA
was not predictive. Meanwhile, Beck
& Raghavan (2010) show that the
presence of control before separation
predicts physical and sexual violence
after separation, but that the presence
of prior physical assault does not.'® In
these analyses, control is a proxy for
entrapment, which can be measured
much more accurately by instruments
that tap a victim’s subjective experi-
ence, such as the Women’s Experience
of Battering (W.E.B.) scale than by
the DA, which asks just one general
question about control.'” The same
principle that misguided assessment
prior to the understanding of coer-
cive control drives implementation of
the DA: when women are interviewed,
they are directed to “talk about the
violence.”

See THE DANGERS, next page
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V. In Whatever Form, Partner
Abuse Typically Involves
a Course of Conduct That
Merits Aggressive Intervention,
Including Incarceration

Even without the added elements
of coercive control, chronic physical
abuse has a cumulative effect on a
victim’s physical, psychological, and
social security that matches the harms
caused by the most serious violations
of law and morality in our society.
When the elements of coercive con-
trol are present, material deprivation,
isolation, degradation, exploitation,
and regulation are added to chroni-
cally high levels of fear and physical
suffering. Elsewhere in the world, it is
widely recognized that economic vio-
lence, psychological violence, social
violence, and physical violence are
part of a piece. These harms violate
basic civil and liberty rights, includ-
ing the rights to economic indepen-
dence, freedom of speech, movement
and association, and the right to
decision-making without duress or
constraint. From this vantage, the
“seriousness” of abuse has as much or
more to do with what an abusive part-
ner keeps a woman from doing for
herself as it does with what he does
to her. To consider what level of inter-
diction is justified by these harms,
imagine how we would expect the
State to respond if a stranger in our
community assaulted one or more of
our neighbors dozens or even hun-
dreds of times, even if these assaults
were relatively minor when consid-
ered separately, or held a stranger as
a virtual hostage. If a man has done
any or many of the things that lead
to receiving a high risk score on the
DA, if he has threatened his partner
with a weapon or threatened to kill
her, beaten her up or strangled her,
forced her into sex, stalked her and
so on, he has committed many seri-
ous crimes for which he should be
held accountable. Imagine too what
response would be forthcoming if
men were the primary targets of this
level of humiliation, torment, and
subjugation. In these cases, would we
worry about “future” risk or take deci-
sive action to remove the offender
from our society?

VI. DA Adds Little to the Mix of
Available Interventions. Though
This Is Not Its Intended Use,
in Practice It Normalizes the
Typical Abusive Relationship
and Rationalizes Doing Little
or Nothing to Protect Women
Who Are Experiencing Levels
of Subjugation That Are
Incompatible With a Free Society

Re-offense is a near certainty in
cases of partner abuse that come
before criminal or civil justice. Simply
assuming future risk yields far fewer
“false negatives” (i.e., cases which
are mistakenly classified as low risk)
than the DA or any other assessment
scale based on probability. DA gives
women’s perception of their risk only
a minor role in assessment and takes
no account of the cumulative effects
of multiple tactics in an ongoing pro-
cess of subjugation. Claims by Camp-
bell et al. (2009) to the contrary, the
DA exacerbates the proportion of
false negatives because of its mistaken
emphasis on individual behavioral fac-
ets of abuse instead of the patterned con-
straint typical of the most devastating
cases. Moreover, given the cumulative
and wide-ranging effects of domestic
violence and coercive control, the
current responsibility of an offender
for the abuse he has already inflicted
is a far sounder basis for intervention
than the future risk he poses.

The DA is the culmination of three
decades during which the violence
men used to dominate women in per-
sonal life became the focus of inter-
vention, rather than the domination
itself or the inequality at its base. This
approach has saved thousands of lives
and protected millions of women and
children in the short-term, no mean
achievement. But it does not and can-
not address the heart of male partner
abuse in which violence is one among
many means of control and often nei-
ther the most important nor the most
salient to victims. By reframing part-
ner abuse in terms of future risk of
severe or fatal violence, the DA masks
the dynamic reflected in coercive
control and minimizes the liberty
harms it inflicts on the possibility for
women to be full persons. The ideal
response would be to remodel our
statutes to anticipate the combination
of these crimes into a single course

of devastating conduct and raise the
profile of the harms they cause to
reflect their cumulative effects on
women’s rights and liberties. In lieu
of these reforms, we should hesitate
to embrace tools, no matter how well
intentioned, whose major function
is to rationalize a level of normative
tolerance for coercive control that is
inconsistent with women’s equality
and liberation as well as their long-
term safety.
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