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Notice of Meeting/Workshop Hearing

DEPARTMENT OF LAW ENFORCEMENT

Criminal Justice Standards and Training Commission

The Criminal Justice Professionalism Division and the Officer Discipline Penalty Guidelines Task Force announces
a public meeting to which all persons are invited.

DATE AND TIME: Wednesday, January 16, 2019 at 9:00 a.m. — Open

PLACE: Seminole State College, Sanford/Lake Mary Campus, 100 Weldon Boulevard, Room AT102, Automotive
Building, Sanford, Florida 32773.

GENERAL SUBJECT MATTER TO BE CONSIDERED: The Criminal Justice Standards and Training Commission
Officer Discipline Penalty Guidelines Taskforce will discuss possible revisions to the officer discipline penalty
guidelines in Rule Chapter 11B-27.

A copy of the agenda may be obtained by contacting: Stacy Lehman at (850) 410-8645 or email at
StacyLehman@fdle.state.fl.us.

Pursuant to the provisions of the Americans with Disabilities Act, any person requiring special accommodations to
participate in this workshop/meeting is asked to advise the agency at least 14 days before the workshop/meeting by
contacting: Stacy Lehman at (850) 410-8645 or email at StacyLehman@fdle.state.fl.us. If you are hearing or
speech impaired, please contact the agency using the Florida Relay Service, 1(800)955-8771 (TDD) or 1(800)955-
8770 (Voice).

Note: On November 29, 2018, Commission Secretary Joyce Gainous-Harris successfully submitted the
above notice for publication in the Florida Administrative Register (FAR). On November 30, 2018, the
notice was advertised in FAR Issue: 44/232.

January 16, 2019, Officer Discipline Penalty 1 Notice of Meeting
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2019 Penalty Guidelines Task Force Meeting
Wednesday, January 16, 2019
9:00 a.m. — Open

MEETING LOCATION: Seminole State College, Sanford/Lake Mary Campus
100 Weldon Boulevard, Room AT102, Automotive Building
Sanford, Florida 32773

Please contact Cheryl Taylor at CherylTaylor@fdle.state.fl.us or (850) 410-8657 for hotel reservations.

We have blocked a group of sleeping rooms at the Homewood Suites by Hilton, Lake Mary. Ms. Taylor will
be sending one (1) list to the hotel for reservations. If you need a room for one night on January 15, 2019,
please e-mail Ms. Taylor at your earliest convenience.

The hotel address is listed below:

Homewood Suites by Hilton, Lake Mary

755 Currency Circle

Lake Mary, FL 32746

Phone: (407) 805-9111

Group rate: $149/night plus applicable tax

Note: Includes complimentary self-parking, complimentary beverage, complimentary hot full breakfast daily,
complimentary evening social (Monday — Thursday), a business center and complimentary Wi-Fi.

Commission Staff Contact Information:

Director Dean Register
Phone: (850) 410-8611
Email: DeanRegister@fdle.state.fl.us

Bureau Chief Glen Hopkins
Phone: (850) 410-8660
Email: glenhopkins@fdle.state.fl.us

Professional Compliance Section Manager Stacy Lehman
Phone: (850) 410-8645
Email: StacyLehman@fdle.state.fl.us

Commission Secretary Joyce Gainous-Harris
Phone: (850) 410-8615
Email: joycegainous-harris@fdle.state.fl.us

Meeting Planner Cheryl Taylor
Phone: (850) 410-8657
Email: CherylTaylor@fdle.state.fl.us

January 16, 2019, Officer Discipline Penalty 2 Hotel Information
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Y mapquest

Trip to:

Seminole State College - Sanford
Lake Mary Campus

100 Weldon Blvd

Sanford, FL 32773

(407) 708-4722

5.14 miles / 10 minutes

Estimated Fuel Cost: $.81

@ 755 Currency Cir, Lake Mary, FL. 32746-2108 23;;";;3;1
@ 1. Start out going east on Currency Cir toward Primera Blvd. hian 0.2 Mi
0.2 i Tota!
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Q Seminole State College - Sanford Lake Mary Campus
100 Weldon Bivd, Sanford, FL 32773
(407) 708-4722
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Total Travel Estimate: 5.14 miles - about 10 minutes
Estimated Fuel Cost: $.81
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©2014 MapQuest, Inc. Use of directions and maps is subject to the MapQuest Terms of Use. We make no guarantee of the accuracy of
their content, road conditions or route usability. You assume all risk of use.Viesy 1Tarms of Use
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Officer Discipline Penalty Guidelines Task Force

CJST Commission Chairman Edward L. Griffin

Hernando Correctional Institution

16415 Spring Hill Drive

Brooksville, Florida 34604-8167

Telephone Number: 352.754.2141

E-mail: Edward.Griffin@fdc.myflorida.com
Secretary/Assistant: Shaunte™ Marcus
Telephone Number; 352.754.2141

E-mail: shaunte.marcus@fdc.myflorida.com

Commission Attorney Nick Cox

Office of the Attorney General

3507 E. Frontage Road, Suite 325

Tampa, Florida 33607

Telephone Number: 813.287.7960

E-mail: Nick.Cox@myfloridalegal.com

Executive Assistant/Office Manager: Beth Decker
Telephone Number: 813.287.7950

E-mail: Beth.Decker@myfloridalegal.com

Commission Secretary Joyce Gainous-Harris

E-mail: JoyceGainous-Harris@fdle.state.fl.us
Telephone Number: 850.410.8615

Officer Discipline Penalty Guidelines Task Force Membership

Address

Management Chairman Robert A. Hardwick (Chief)

St. Augustine Beach Police Department
2300 A1A South

St. Augustine, Florida 32080

Telephone Number: 904.471.3600
E-mail: hardwickra@sabpd.org
Assistant: Kathi M. Harrell, 904.484.9199
E-mail: harrellkm@sabpd.org

Management Circuit Administrator Corlis Campbell

Florida Department of Corrections

1313 North Tampa Street, Suite 809
Tampa, Florida 33602

Telephone Number; 813.272.2249

E-mail: Corlis.Campbell@fdc.myflorida.com

(Sheriff)

Management Commissioner William “Bill” Prummell Charlotte County Sheriff's Office

7474 Utilities Road

Punta Gorda, Florida 33982

Telephone Number; 941.575.5211

E-mail; Sheriff@ccsofl.net

Assistant: Jennifer Wireman, 941.575.5211
E-mail: jwireman@ccsofl.net

(Chief)

Management Commissioner Michael L. Allen

Polk County Sheriff's Office
Department of Detention

1891 Jim Keene Boulevard

Winter Haven, Florida 33880-8010
Telephone Number: 863.298.6331
E-mail: mallen@polksheriff.org
Assistant: Christy Wood, 863.534.6303
E-mail: Cwood1@polksheriff.org

Effective 1/10/19

January 16, 2019, Officer Discipline Penalty
Guidelines Task Force Meeting
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Name

Address

Management

Assistant Warden Eric Lane

New River Correctional Institution
800 Northwest 80th Place

Raiford, Florida 32083

Telephone Number; 904.368.1441
E-mail: Eric.Lane@fdc.myflorida.com

Management

Director Charles MclIntosh

College of Central Florida
Criminal Justice Institute

3001 Southwest College Road
Ocala, Florida 34474

Telephone Number: 352.854.2322

Email Address: mcintosc@cf.edu

Officer

Commissioner William “Willie” Weiss
(Deputy Sheriff)

Martin County Sheriff's Office

800 Southeast Monterey Road

Stuart, Florida 34994-4507

Telephone Number: 772.260.9033 (cell)
E-mail: wrweiss@sheriff.martin.fl.us
Assistant: Laurie Weber 772.220.7146 and
Angela Twomey, 561.689.3745

E-mail: LJweber@sheriff.martin.fl.us
E-mail: angela@pbcpba.org

Officer

Support Services Sergeant
Jennifer Chapman

Casselberry Police Department

4195 South U.S. Highway 17-92

Casselberry, Florida 32707

Telephone Number: : 407.262.7616, ext. 1018
E-mail; jchapman@casselberry.org

Officer

Commissioner Kathleen A. Connell
(Sergeant)

Tallahassee Police Department

234 East Seventh Avenue

Tallahassee, Florida 32303

Telephone Number; 850.891.4262
E-mail: Kathleen.Connell@talgov.com

Officer

PBA President John Kazanjian

Palm Beach County Police Benevolent
Association (PBA)

2100 North Florida Mango Road

West Palm Beach, Florida 33409
Telephone Number: 561.689.3745

E-mail: kaz@pbcpba.org

Officer

Correctional Probation Senior Officer
Alisha White

Florida Department of Corrections
Seminole Metro 18-3

101 Sunnytown Road, Suite 103
Casselberry, Florida 32707

Telephone Number: 407.712.1933
E-mail; alisha.white@fdc.myflorida.com

Officer

Sergeant Paul Villaverde

Miami-Dade Police Department
9105 Northwest 25th Street

Miami, Florida 33172-1500
Telephone Number; 305.471.2100
954.445.7957 (cell)

E-mail: pavillaverde@mdpd.com

January 16, 2019, Officer Discipline Penalty
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Commission Staff

Criminal Justice Professionalism Management

Name Email and Telephone
Division Director Dean Register DeanRegister@fdle.state.fl.us
850.410.8611
Bureau Chief Glen Hopkins GlenHopkins@fdle.state.fl.us
850.410.8660
Professional Compliance Manager Stacy Lehman StacyLehman@fdle.state.fl.us
850.410.8645

Office of Executive Director

General Counsel

Name Email and Telephone

General Counsel Jason Jones JasonJones@fdle.state fl.us
850.410.7686

Deputy General Counsel James Martin JamesMartin@fdle.state.fl.us
850.410.7679

Assistant General Counsel Christopher Bufano ChristopherBufano@fdle.state.fl.us
850.410.7681

Assistant General Counsel Rebecca Cambria RebeccaCambria@fdle.state.fl.us
850.410.7690

Assistant General Counsel Ray Shackelford RayShackelford@fdle.state.fl.us
850.410.7685

Assistant General Counsel Janelle Surace JanelleSurace@fdle.state.fl.us
850.410.7744

January 16, 2019, Officer Discipline Penalty 8 Task Force Membership

Guidelines Task Force Meeting



mailto:DeanRegister@fdle.state.fl.us
mailto:GlenHopkins@fdle.state.fl.us
mailto:StacyLehman@fdle.state.fl.us
mailto:JasonJones@fdle.state.fl.us
mailto:JamesMartin@fdle.state.fl.us
mailto:ChristopherBufano@fdle.state.fl.us
mailto:RebeccaCambria@fdle.state.fl.us
mailto:RayShackelford@fdle.state.fl.us
mailto:JanelleSurace@fdle.state.fl.us

Criminal Justice Standards and Training Commission

P.O. Box 1489 | Tallahassee, FL 32302-1489 | (850) 410-8600

December 17, 2018

MEMORANDUM
TO: Glen W. Hopkins, Bureau Chief of Standards W

FROM: R. Stacy Lehman, Professional Compliance Section Manager / A

SUBJECT: Penalty Guidelines Task Force Issues - AMENDED

The following is a summary of issues compiled by staff for consideration by the Penalty Guidelines Task
Force. Where rule amendments are recommended, proposed deletions are indicated with strikethroughs
and proposed new language is indicated by underlining.

| ISSUE NUMBER 1: ]

Commission rule contains penalty provisions for an individual found to have committed a moral character
violation while employed on a Temporary Employment Authorization (TEA). Frequently, an agency
employing an officer on a TEA terminates the officer when a moral character violation occurs. Since the
officer has been terminated, is not certified, and has not applied for certification, staff closes these cases
with a finding No Cause-TEA. Yet, Commission rule allows for the Commission to impose a five year ban
on individuals who violate rules related to the administration of the Basic Abilities Test or State Officer
Certification Examination even though they are not certified and have not applied for certification.

Amends Rule 11B-27.005(10), F.A.C.; Temporary Employment Authorization.

(10) Temporary Employment Authorization (TEA). Individuals employed on a TEA, pursuant to Section
943.131, F.S., who are refained by the employing agency, are subject to the following discipline by the
Commission_when found to have committed an act or acts establishing a “lack of good moral character,”
-defined in subsection 11B-27.0011(4), F.A.C.:

(a) If the Commission issues a probationary period to an individual employed on a TEA, such individual
shall be eligible for certification pending successful completion of the terms and conditions of the
probationary period.

{b) If the Commission issues a suspension period to an individual employed on a TEA, such individual shall
not be eligible for certification until the completion of the suspension period.

(c) If an individual commits a revocable offense the Commission shall deny the individual's request for
certification.

www.fdle.state.fl.us
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11 Individuals em o ed on a TEA who are found to have committed an act or acts establishin a “lack of »d

moral character” defined in subsection 11B-27.0011/4 F.A.C. and are terminated from em lo ment to
certification are sub'ect to the followin disci line b: the Commission. U on a findin of robable cause bv a ~anel of
the Commission the Commission shall: Declare the individual ineli ibletoa | for certification in an - disci. ine for a
eriod of two ears ursuant to Section 943.137 F.S. re ardin  ood moral character for lo ment or
a ointment as an officer

ISSUE NUMBER 2:

Amend current rule language to add an enumerated penalty guideline for the felony charge of Sexual Misconduct
(Section 944.35(3)(b)(2), F.S.), which prohibits any employee of the Department of Corrections or a private
correctional facility from engaging in sexual misconduct with an inmate or an offender supervised by the department
in the community, without committing the crime of sexual battery. The current penalty guideline rule places Sexual
Misconduct within the generic penalty guideline of suspension to revocation for felony moral character violations.
However, the charge of Sexual Misconduct involves an inappropriate relationship with an inmate or offender, and the
statute specifically states that consent in these relationships cannot be raised as a defense. Any aggravators or
mitigating circumstances as outlined in Rule 11B-27.005(6)(a)-(b), F.A.C., may be considered when determining the
appropriate final disciplinary action by the Commission.

Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Felony Violations.

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7), F.S,, the
Commission shall issue a final order imposing penalties within the ranges recommended in the following disciplinary
guidelines:

(a) For the perpetration by the officer of an act that would constitute any felony offense, pursuant to paragraph 11B-
27.0011(4)(a), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of the Commission
shall be to impose a penalty ranging from suspension of certification to revocation. Specific violations and penalties
that shall be imposed, absent mitigating circumstances, include the following:

Violation Recommended Penalt Range
20. Sexual Misconduct 944353 b 2 F.S. Revocation

ISSUE NUMBER 3:

Amend current rule language to add enumerated penalty guidelines for misdemeanor moral character violations of
Driving or Boating Under the Influence as outlined in Florida Statutes. Currently, the Commission’s penalty
guidelines only contain the misdemeanor charges of Driving or Boating Under the Influence and DUI-Second
Offense. However, Chapter 316.193, F.S., includes offenses based on certain additional elements of the offense.

January 16, 2019, Officer Discipline Penalty 10 Memorandum of Penalty
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PGTF Issues - AMENDED
Page 3

While the Commission can discipline outside of the existing penalty guidelines of Probation with Substance Abuse
Counseling or Prospective Suspension to Revocation, the addition of these offenses will provide clarity to the penalty
guidelines and will help ensure consistency. Any aggravators or mitigating circumstances as outlined in Rule 11B-

27.005(6)(a)-(b), F.A.C., may be considered when determining the appropriate final disciplinary action by the
Commission.

Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations.

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7), F.S., the

Commission shall issue a final order imposing penalties within the ranges recommended in the following disciplinary
guidelines:

(b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses, pursuant to
paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of
the Commission shall be to impose a penalty ranging from probation of certification to suspension of certification.

Specific violations and penalties that shall be imposed, absent aggravating or mitigating circumstances, include the
following:

10. Driving or boating under the influence; Secend-DBU-Offense Probation with substance abuse

(Sections 316.193 and 327.35, F.S.) counseling; Sresbostye
o

suspensrmn vat-eubstance-abuse

Drivin or boatin under the influence-Second Offense Pros ective su .ension with

substance abuse counseli to
revocation

Drivin or boatin under the influence with ro ert dama e or Pros ective su nsion with

injury substance abuse counseli fo
revocation

Drivin or boatin under the influence -blood-alcohol level or Pros ective su ension  with
breath-alcohol level of 0.15 or hi her substance abuse counseli fo

revocation

Drivin or boatin under the influence while accom anied in the Pros ective su. ension  with
vehicleb a ersonunderthe~ of 18 ears substance abuse to
revocation

January 16, 2019, Officer Discipline Penalty 11 Memorandum of Penalty
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ISSUE NUMBER 4:

Chapter 316.1939, F.S., Refusal to Submit to Testing, is a misdemeanor criminal offense and applies to individuals
who refuse to submit to a physical test of breath, blood, or urine for a second time. However, this is currently not one
of the Commission’s enumerated misdemeanors. The misdemeanor charge should be added to the list of
misdemeanor moral character violations and associated penalty guidelines.

Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations.

4 For the ur oses of the Criminal Justice Standards and Trainin Commission's im lementation of an of the
enalties s ecified in Section 943.13956 or 7 F.S. a certified officer's failure to maintain ood moral character
re uiredb Section 943.137 F.S. is defined as:

{b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty or a verdict of guilty after a criminal trial
for any of the following misdemeanor or criminal offenses, notwithstanding any suspension of sentence or withholding
of adjudication, or the perpetration by an officer of an act that would constitute any of the following misdemeanor or
criminal offenses whether criminally prosecuted or not;

1. Sections 316.193, 316.1939 327.35, 365.16(1)(c),(d), 414.39, 741.31, 784.011, 784.03, 784.047, 784.048, 784.05,
784.049(3)(a), 784.046(15), 790.01, 790.10, 790.15, 790.27, 794.027, 796.07, 800.02, 800.03, 806.101, 806.13,
810.08, 810.14, 812.014, 812.015, 812.14, 817.235, 817.49, 817.563, 817.565, 817.61, 817.64, 827.04, 828.12,
831.30, 831.31(1)(b), 832.05, 836.12(2), 837.012, 837.05, 837.055, 837.06, 839.13, 839.20, 843.02, 843.03, 843.06,
843.085, 847.011, 856.021, 870.01, 893.13, 893.147, 901.36 914.22, 934.03, 944.35, 944.37, and 944.39, F.S.

Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations.

{5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7), F.S., the

Commission shall issue a final order imposing penalties within the ranges recommended in the following disciplinary
guidelines:

(b) For the perpefration by the officer of an act that would constitute any of the misdemeanor offenses, pursuant to
paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of
the Commission shall be to impose a penalty ranging from probation of certification to suspension of certification.
Specific violations and penalties that shall be imposed, absent aggravating or mitigating circumstances, include the
following:

Violation Recommended Ra e
11.  Second refusal to submitto a h sical test of breath blood or Pros ective sus ension with substance
urine  316.1939 F.S. abuse counselin to revocation
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| ISSUE NUMBER 5: |

Chapter 499.03, F.S., Possession of Certain Drugs without Prescriptions, is a misdemeanor criminal offense and
applies to individuals possessing any habit-forming, toxic, harmful, or new drugs. However, this charge is not one of
the Commission’s enumerated misdemeanor violations. The misdemeanor charge should be added to the list of
misdemeanor moral character violations and associated penalty guidelines.

Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations.

(4). For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of the
penalties specified in Section 943.1395(6) or (7), F.S., a certified officer's failure to maintain good moral character
required by Section 943.13(7), F.S., is defined as:

(b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty or a verdict of guilty after a criminal trial
for any of the following misdemeanor or criminal offenses, notwithstanding any suspension of sentence or withholding
of adjudication, or the perpetration by an officer of an act that would constitute any of the following misdemeanor or
criminal offenses whether criminally prosecuted or not;

1. Sections 316.193, 316.1939, 327.35, 365.16(1)(c),(d), 414.39, 499.03, 741.31, 784.011, 784.03, 784.047,
784.048, 784.05, 784.049(3)(a), 784.046(15), 790.01, 790.10, 790.15, 790.27, 794.027, 796.07, 800.02, 800.03,
806.101, 806.13, 810.08, 810.14, 812,014, 812,015, 812.14, 817.235, 817.49, 817.563, 817.565, 817.61, 817.64,
827.04, 828.12, 831.30, 831.31(1)(b), 832.05, 836.12(2), 837.012, 837.05, 837.055, 837.06, 839.13, 839.20, 843.02,

843.03, 843.06, 843.085, 847.011, 856.021, 870.01, 893.13, 893.147, 901.36 914.22, 934.03, 944.35, 944.37, and
94439, F.S.

Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations.

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7), F.S,, the

Commission shall issue a final order imposing penalties within the ranges recommended in the following disciplinary
guidelines:

(b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses, pursuant to
paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of
the Commission shall be to impose a penalty ranging from probation of certification to suspension of certification.

Specific violations and penalties that shall be imposed, absent aggravating or mitigating circumstances, include the
following:

Violation Recommended Penalty Range
18. | Possession of certain drugs without prescriptions | Prospective suspension to revocation

(Section 499.03, F.S.)
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ISSUE NUMBER 6:

Amend current rule language to add an enumerated penalty guideline for the felony charge of Possession of Certain
Drugs without Prescriptions with the intent to sell, dispense, or deliver (Section 499.03, F.S). Any aggravators or
mitigating circumstances as outlined in Rule 11B-27.005(6)(a)-(b), F.A.C., may be considered when determining the
appropriate final disciplinary action by the Commission.

Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Felony Violations.

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7), F.S., the

Commission shall issue a final order imposing penalties within the ranges recommended in the following disciplinary
guidelines:

(a) For the perpetration by the officer of an act that would constitute any felony offense, pursuant to paragraph 11B-
27.0011(4)(a), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of the Commission
shall be to impose a penalty ranging from suspension of certification to revocation. Specific violations and penaities
that shall be imposed, absent mitigating circumstances, include the following:

. Violation Recommended Penalt e
21. Possession of Certain Dru s without Prescri .tions with the Pros ective sus ension to revocation
intent to sell dis ense or deliver Section 499.03 F.S.

ISSUE NUMBER T:

Chapter 934.425, F.S., Installation of Tracking Devices or Applications, is a misdemeanor criminal offense and
applies to an individual installing a device whose primary purpose is to reveal its location or movement by the
transmission of electronic signals. However, this charge is not one of the Commission’s enumerated misdemeanor
violations although it is sometimes criminally charged in conjunction with charges related to stalking. The
misdemeanor charge should be added to the list of misdemeanor moral character violations and associated penalty
guidelines.

Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations.
(4) For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of the

penalties specified in Section 943.1395(6) or (7), F.S., a certified officer’s failure to maintain good moral character
required by Section 943.13(7), F.S., is defined as:
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(b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty or a verdict of guilty after a criminal trial
for any of the following misdemeanor or criminal offenses, notwithstanding any suspension of sentence or withholding
of adjudication, or the perpetration by an officer of an act that would constitute any of the following misdemeanor or
criminal offenses whether criminally prosecuted or not:

1. Sections 316.193, 316.1939, 327.35, 365.16(1)(c)(d), 414.39, 499.03, 741.31, 784.011, 784.03, 784.047,
784.048, 784.05, 784.049(3)(a), 784.046(15), 790.01, 790.10, 790.15, 790.27, 794.027, 796.07, 800.02, 800.03,
806.101, 806.13, 810.08, 810.14, 812.014, 812.015, 812.14, 817.235, 817.49, 817.563, 817.565, 817.61, 817.64,
827.04, 828.12, 831.30, 831.31(1)(b), 832.05, 836.12(2), 837.012, 837.05, 837.055, 837.06, 839.13, 839.20, 843.02,
843.03, 843.06, 843.085, 847.011, 856.021, 870.01, 893.13, 893.147, 901.36 914.22, 934.03, 934.425, 944.35,
944 37, and 944.39, F.S.

Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations.

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7), F.S,, the
Commission shall issue a final order imposing penalties within the ranges recommended in the following disciplinary
guidelines:

(b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses, pursuant to
paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of
the Commission shall be to impose a penalty ranging from probation of certification to suspension of certification.
Specific violations and penalties that shall be imposed, absent aggravating or mitigating circumstances, include the
following:

Violation Recommended Penalty Range |
»15. Installation of Tracking Devices or Applications (Section | Prospective suspension to revocation

934425 F.S.)

| ISSUE NUMBER 8: B

In many criminal cases involving misdemeanor charges, individuals enter a plea of no contest and are adjudicated
guilty. Therefore, the issue of whether the respondent committed the underlying behavior has already been
determined by a judge and does not need to be proven again. The Commission’s rule should be amended to
recognize this finding by the court.

Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations.

(4) For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of the
penalties specified in Section 943.1395(6) or (7), F.S., a certified officer’s failure to maintain good moral character
required by Section 943.13(7), F.S., is defined as:
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(b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty, an adjudication of quilt, or a verdict of
guilt after a criminal trial for any of the following misdemeanor or criminal offenses, notwithstanding any suspension
of sentence or withholding of adjudication, or the perpetration by an officer of an act that would constitute any of the
following misdemeanor or criminal offenses whether criminally prosecuted or not;

| ISSUE NUMBER 9: - N

The current penalty guideline for the charge of Grand Theft is revocation. This penalty limits possibilities for
settlements for this charge when the circumstances of the case may not rise to the level of revocation, such as the
respondent making full restitution. It is recommended to amend current rule language for the enumerated penalty
guideline for the felony charge of Grand Theft and place it in the generic penalty guideline for felony offenses of
suspension to revocation. Any aggravators or mitigating circumstances as outlined in Rule 11B-27.005(6)(a)-(b),
F.A.C., may be considered when determining the appropriate final disciplinary action by the Commission.

Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Felony Violations.

(a) For the perpetration by the officer of an act that would constitute any felony offense, pursuant to paragraph 11B-
27.0011(4)(a), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of the Commission
shall be to impose a penalty ranging from suspension of certification to revocation. Specific violations and penalties
that shall be imposed, absent mitigating circumstances, include the following:

Violation Recommended Penalty Range
‘& Grand-theft{Section 812.014.F S Revocation ,

| ISSUE NUMBER 10: |

The Commission is currently prevented from proceeding on cases when administrative review, such as arbitration or
Public Employment Relations Commission hearings, result in a final reversal of discipline imposed by the employing
agency relating to alleged misconduct. The administrative employment preceding is conducted by an entity with a
separate and distinct purpose than that of the Commission. An employer's purpose at an administrative review is to
justify their adverse employment action, not prove by clear and convincing evidence a moral character violation
occurred. Florida appellate courts have held that the doctrines of res judicata and estoppel by judgment are not
applicable where two separate and distinct governmental units independently considered similar factual allegations
but for different purposes. Newberry v. Florida Depariment of Law Enforcement, Criminal Justice Standards and
Training Commission, 585 So.2d 500, 501 (Fla. 3rd DCA 1991). The reason for this, as in the reason for the
proposed rule change, is that different evidence may be utilized for one hearing that, although available to both, may
not be utilized in the other due to the difference in purpose and function.
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Amends Rule 11B-27.004(10)(b), F.A.C.; Probable Cause Determinations.

At the conclusion of the preliminary investigation and when the reports and documents are received as directed by
Sections 943.139 and 943.1395, F.S,, a determination of probable cause shall be made before the Commission
initiates proceedings to take d|SC|pI|nary action agalnst the certification of an officer.

(10)( ) In cases in wh|ch

ISSUE NUMBER 11:

Discuss medical marijuana as it pertains to the Commission’s moral character standard.
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AGENDA ITEM: 1

Moral Character Violation while Employed on a Temporary Employment Authorization (TEA) — Amends Rule
11B-27.005(10) F.A.C.

ISSUE

This agenda item is presented to the Task Force because the current Commission rule contains penalty provisions
for an individual found to have committed a moral character violation while employed on a Temporary Employment
Authorization (TEA). Frequently, an agency employing an officer on a TEA terminates the officer when a moral
character violation occurs. Since the officer has been terminated, is not certified, and has not applied for
certification, staff closes these cases with a finding No Cause-TEA. Yet, Commission rule allows for the
Commission to impose a five year ban on individuals who violate rules related to the administration of the Basic
Abilities Test or State Certification Examination even though they are not certified and have not applied for
certification.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.005(10), F.A.C.; Temporary Employment Authorization. To add the following
language:

(10) Temporary Employment Authorization (TEA). Individuals employed on a TEA, pursuant to Section
943.131, F.S., who are retained by the employing agency, are subject to the following discipline by the
Commission when found to have committed an act or acts establishing a “lack of good moral character,”
defined in subsection 11B-27.0011(4), F.A.C.:

(a) If the Commission issues a probationary period to an individual employed on a TEA, such individual
shall be eligible for certification pending successful completion of the terms and conditions of the probationary
period.

(b) If the Commission issues a suspension period to an individual employed on a TEA, such individual shall
not be eligible for certification until the completion of the suspension period.

(c) If an individual commits a revocable offense the Commission shall deny the individual's request for
certification.

(11) Individuals employed on a TEA who are found to have committed an act or acts establishing a “lack of
good moral character,” defined in subsection 11B-27.0011(4), F.A.C., and are terminated from employment
prior to certification are subject to the following discipline by the Commission. Upon a finding of probable cause
by a panel of the Commission, the Commission shall: Declare the individual ineligible to apply for certification in
any discipline for a period of two years pursuant to Section 943.13(7), F.S., regarding good moral character for
employment or appointment as an officer.
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AGENDA ITEM: 2
Enumerated Penalty Guideline for the Felony Charge of Sexual Misconduct — Amends Rule 11B-27.005(5), F.A.C.

ISSUE

This agenda item is presented to the Task Force to add an enumerated penalty guideline for the felony charge of
Sexual Misconduct (Section 944.35(3)(b)(2), F.S.), which prohibits any employee of the Department of Corrections
or a private correctional facility from engaging in sexual misconduct with an inmate or an offender supervised by the
department in the community, without committing the crime of sexual battery. The current penalty guideline rule
places Sexual Misconduct within the generic penalty guideline of suspension to revocation for felony moral
character violations. However, the charge of Sexual Misconduct involves an inappropriate relationship with an
inmate or offender, and the statute specifically states that consent in these relationships cannot be raised as a
defense. Any aggravators or mitigating circumstances as outlined in Rule 11B-27.005(6)(a)-(b), F.A.C., may be
considered when determining the appropriate final disciplinary action by the Commission.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Felony Violations. To add the following language:

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the
following disciplinary guidelines:

(a) For the perpetration by the officer of an act that would constitute any felony offense, pursuant to
paragraph 11B-27.0011(4)(a), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action
of the Commission shall be to impose a penalty ranging from suspension of certification to revocation. Specific
violations and penalties that shall be imposed, absent mitigating circumstances, include the following:

Violation Recommended Penalty Range
20. | Sexual Misconduct (944.35(3)(b)(2) F.S.) Revocation
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AGENDA ITEM: 3

Enumerated Penalty Guidelines for the Misdemeanor Moral Character Violations of Driving or Boating Under the
Influence — Amends Rule 11B-27.005(5), F.A.C.

ISSUE

This agenda item is presented to the Task Force to add enumerated penalty guidelines for misdemeanor moral
character violations of Driving or Boating Under the Influence as outlined in Florida Statutes. Currently, the
Commission’s penalty guidelines only contain the misdemeanor charges of Driving or Boating Under the Influence
and DUI-Second Offense. However, Chapter 316.193, F.S., includes offenses based on certain additional elements
of the offense. While the Commission can discipline outside of the existing penalty guidelines of Probation with
Substance Abuse Counseling or Prospective Suspension to Revocation, the addition of these offenses will provide
clarity to the penalty guidelines and will help ensure consistency. Any aggravators or mitigating circumstances as
outlined in Rule 11B-27.005(6)(a)-(b), F.A.C., may be considered when determining the appropriate final
disciplinary action by the Commission.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations. To add the following
language:

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the
following disciplinary guidelines:

(b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses,
pursuant to paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4),
F.S., the action of the Commission shall be to impose a penalty ranging from probation of certification to
suspension of certification. Specific violations and penalties that shall be imposed, absent aggravating or
mitigating circumstances, include the following:

Violation Recommended Penalty Range
10. | Driving or boating under the influence:-secend-BU4 | Probation with substance abuse counseling :

Offense-(Sections 316.193 and 327.35, F.S.) R e

Driving or boating under the influence-Second Prospective suspension with substance abuse
Offense counseling to revocation

Driving or boating under the influence with property | Prospective suspension with substance abuse

damage or injury counseling to revocation

Driving or boating under the influence -blood- Prospective suspension with substance abuse
alcohol level or breath-alcohol level of 0.15 or counseling to revocation

higher

Driving or boating under the influence while Prospective suspension with substance abuse

accompanied in the vehicle by a person under the | counseling to revocation
age of 18 years
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AGENDA ITEM: 4

Misdemeanor Criminal Offense for Refusal to Submit to Testing — Amends Rule 11B-27.0011(4) and
Rule 11B-27.005(5), F.A.C.

ISSUE

This agenda item is presented to the Task Force pursuant to Chapter 316.1939, F.S., Refusal to Submit to Testing,
a misdemeanor criminal offense and applies to individuals who refuse to submit to a physical test of breath, blood,
or urine for a second time. However, this is currently not one of the Commission’s enumerated misdemeanors.
The misdemeanor charge should be added to the list of misdemeanor moral character violations and associated
penalty guidelines.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations. To add the following
language:

(4) For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of
the penalties specified in Section 943.1395(6) or (7), F.S., a certified officer’s failure to maintain good moral
character required by Section 943.13(7), F.S., is defined as:

(b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty or a verdict of guilty after a
criminal trial for any of the following misdemeanor or criminal offenses, notwithstanding any suspension of
sentence or withholding of adjudication, or the perpetration by an officer of an act that would constitute any of
the following misdemeanor or criminal offenses whether criminally prosecuted or not:

1. Sections 316.193, 316.1939, 327.35, 365.16(1)(c),(d), 414.39, 741.31, 784.011, 784.03, 784.047,
784.048, 784.05, 784.049(3)(a), 784.046(15), 790.01, 790.10, 790.15, 790.27, 794.027, 796.07, 800.02,
800.03, 806.101, 806.13, 810.08, 810.14, 812.014, 812.015, 812.14, 817.235, 817.49, 817.563, 817.565,
817.61, 817.64, 827.04, 828.12, 831.30, 831.31(1)(b), 832.05, 836.12(2), 837.012, 837.05, 837.055, 837.06,
839.13, 839.20, 843.02, 843.03, 843.06, 843.085, 847.011, 856.021, 870.01, 893.13, 893.147, 901.36 914.22,
934.03, 944.35, 944.37, and 944.39, F.S.

e Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations. To add the following
language:

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the
following disciplinary guidelines:

(b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses,
pursuant to paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4),
F.S., the action of the Commission shall be to impose a penalty ranging from probation of certification to
suspension of certification. Specific violations and penalties that shall be imposed, absent aggravating or
mitigating circumstances, include the following:

Violation Recommended Penalty Range
11. | Second refusal to submit to a physical test of breath, Prospective suspension with substance
blood, or urine ( 316.1939, F.S.) abuse counseling to revocation
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AGENDA ITEM: 5

Misdemeanor Charge of Possession of Certain Drugs without Prescriptions — Amends Rule 11B-27.0011(4); and
Rule 11B-27.005(5), F.A.C.

ISSUE

This agenda item is presented to the Task Force pursuant to Chapter 499.03, F.S., Possession of Certain Drugs
without Prescriptions, which is a misdemeanor criminal offense and applies to individuals possessing any habit-
forming, toxic, harmful, or new drugs. However, this charge is not one of the Commission’s enumerated
misdemeanor violations. The misdemeanor charge should be added to the list of misdemeanor moral character
violations and associated penalty guidelines.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations. To add the following
language:

(4) For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of
the penalties specified in Section 943.1395(6) or (7), F.S., a certified officer’s failure to maintain good moral
character required by Section 943.13(7), F.S., is defined as:

(b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty or a verdict of guilty after a
criminal trial for any of the following misdemeanor or criminal offenses, notwithstanding any suspension of
sentence or withholding of adjudication, or the perpetration by an officer of an act that would constitute any of
the following misdemeanor or criminal offenses whether criminally prosecuted or not:

1. Sections 316.193, 316.1939, 327.35, 365.16(1)(c),(d), 414.39, 499.03, 741.31, 784.011, 784.03,
784.047, 784.048, 784.05, 784.049(3)(a), 784.046(15), 790.01, 790.10, 790.15, 790.27, 794.027, 796.07,
800.02, 800.03, 806.101, 806.13, 810.08, 810.14, 812.014, 812.015, 812.14, 817.235, 817.49, 817.563,
817.565, 817.61, 817.64, 827.04, 828.12, 831.30, 831.31(1)(b), 832.05, 836.12(2), 837.012, 837.05, 837.055,
837.06, 839.13, 839.20, 843.02, 843.03, 843.06, 843.085, 847.011, 856.021, 870.01, 893.13, 893.147, 901.36
914.22, 934.03, 944.35, 944.37, and 944.39, F.S.

e Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations. To add the following
language:

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the
following disciplinary guidelines:

(b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses,
pursuant to paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4),
F.S., the action of the Commission shall be to impose a penalty ranging from probation of certification to
suspension of certification. Specific violations and penalties that shall be imposed, absent aggravating or
mitigating circumstances, include the following:

Violation Recommended Penalty Range
18. | Possession of certain drugs without prescriptions | Prospective suspension to revocation
(Section 499.03, F.S.)
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AGENDA ITEM: 6

Enumerated Penalty Guideline for Felony Charge of Possession of Certain Drugs without Prescriptions
Amends Rule 11B-27.005(5), F.A.C.

ISSUE

This agenda item is presented to the Task Force to amend the current rule language to add an enumerated penalty
guideline for the felony charge of Possession of Certain Drugs without Prescriptions with the intent to sell, dispense,
or deliver (Section 499.03, F.S.). Any aggravators or mitigating circumstances as outlined in Rule
11B-27.005(6)(a)-(b), F.A.C., may be considered when determining the appropriate final disciplinary action by the
Commission.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Felony Violations. To add the following language:

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the
following disciplinary guidelines:

(a) For the perpetration by the officer of an act that would constitute any felony offense, pursuant to
paragraph 11B-27.0011(4)(a), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action
of the Commission shall be to impose a penalty ranging from suspension of certification to revocation. Specific
violations and penalties that shall be imposed, absent mitigating circumstances, include the following:

Violation Recommended Penalty Range
21. | Possession of Certain Drugs without Prescriptions | Prospective suspension to revocation
with the intent to sell, dispense, or deliver (Section

499.03, F.S)
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AGENDA ITEM: 7
Installation of Tracking Devices or Applications — Amends Rule 11B-27.0011(4) and Rule 11B-27.005(5), F.A.C.

ISSUE

This agenda item is presented to the Task Force pursuant to Chapter 934.425, F.S., Installation of Tracking
Devices or Applications, which is a misdemeanor criminal offense and applies to an individual installing a device
whose primary purpose is to reveal its location or movement by the transmission of electronic signals. However,
this charge is not one of the Commission’s enumerated misdemeanor violations although it is sometimes criminally
charged in conjunction with charges related to stalking. The misdemeanor charge should be added to the list of
misdemeanor moral character violations and associated penalty guidelines.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations. To add the following
language:

(4) For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of
the penalties specified in Section 943.1395(6) or (7), F.S., a certified officer’s failure to maintain good moral
character required by Section 943.13(7), F.S., is defined as:

(b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty or a verdict of guilty after a
criminal trial for any of the following misdemeanor or criminal offenses, notwithstanding any suspension of
sentence or withholding of adjudication, or the perpetration by an officer of an act that would constitute any of
the following misdemeanor or criminal offenses whether criminally prosecuted or not:

1. Sections 316.193, 316.1939, 327.35, 365.16(1)(c),(d), 414.39, 499.03, 741.31, 784.011, 784.03,
784.047, 784.048, 784.05, 784.049(3)(a), 784.046(15), 790.01, 790.10, 790.15, 790.27, 794.027, 796.07,
800.02, 800.03, 806.101, 806.13, 810.08, 810.14, 812.014, 812.015, 812.14, 817.235, 817.49, 817.563,
817.565, 817.61, 817.64, 827.04, 828.12, 831.30, 831.31(1)(b), 832.05, 836.12(2), 837.012, 837.05, 837.055,
837.06, 839.13, 839.20, 843.02, 843.03, 843.06, 843.085, 847.011, 856.021, 870.01, 893.13, 893.147, 901.36
914.22, 934.03, 934.425, 944.35, 944.37, and 944.39, F.S.

e Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Misdemeanor Violations. To add the following
language:

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the
following disciplinary guidelines:

(b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses,
pursuant to paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4),
F.S., the action of the Commission shall be to impose a penalty ranging from probation of certification to
suspension of certification. Specific violations and penalties that shall be imposed, absent aggravating or
mitigating circumstances, include the following:

Violation Recommended Penalty Range
15. | Installation of Tracking Devices or Applications | Prospective suspension to revocation
(Section 934.425, F.S.)
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AGENDA ITEM: 8
Adjudication of Guilt for Misdemeanor Offenses — Amends Rule 11B-27.0011(4), F.A.C.

ISSUE

This agenda item is presented to the Task Force to amend the current rule as it relates to adjudication of guilt for
misdemeanor offenses. In many criminal cases involving misdemeanor charges, individuals enter a plea of no
contest and are adjudicated guilty. Therefore, the issue of whether the respondent committed the underlying
behavior has already been determined by a judge and does not need to be proven again. The Commission’s rule
should be amended to recognize this finding by the court.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.0011(4), F.A.C.; Moral Character-Misdemeanor Violations. To add the following
language:

(4) For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of
the penalties specified in Section 943.1395(6) or (7), F.S., a certified officer’s failure to maintain good moral
character required by Section 943.13(7), F.S., is defined as:

(b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty, an adjudication of quilt, or a
verdict of guilty after a criminal trial for any of the following misdemeanor or criminal offenses, notwithstanding
any suspension of sentence or withholding of adjudication, or the perpetration by an officer of an act that would
constitute any of the following misdemeanor or criminal offenses whether criminally prosecuted or not:
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AGENDA ITEM: 9
Penalty Guideline for the Charge of Grand Theft — Amends Rule 11B-27.005(5), F.A.C.

ISSUE

This agenda item is presented to the Task Force to discuss the current penalty guideline for the charge of Grand
Theft, which is revocation. This penalty limits possibilities for settlements for this charge when the circumstance of
the case may not rise to the level of revocation, such as the respondent making full restitution. It is recommended to
amend current rule language for the enumerated penalty guideline for the felony charge of Grand Theft and place it
in the generic penalty guideline for felony offenses of suspension to revocation. Any aggravators or mitigating
circumstances as outlined in Rule 11B-27.005(6)(a)-(b), F.A.C., may be considered when determining the
appropriate final disciplinary action by the Commission.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.005(5), F.A.C.; Range of Penalties-Felony Violations. To remove the following
language:

(5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the
following disciplinary guidelines:

(a) For the perpetration by the officer of an act that would constitute any felony offense, pursuant to
paragraph 11B-27.0011(4)(a), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action
of the Commission shall be to impose a penalty ranging from suspension of certification to revocation. Specific
violations and penalties that shall be imposed, absent mitigating circumstances, include the following:

Violation Recommended Penalty Range
January 16, 2019, Officer Discipline Penalty 26 Agenda Iltem 9

Guidelines Task Force Meeting



AGENDA ITEM: 10 (Addendum 12/17/18)

Final Reversal of Discipline Imposed by the Employing Agency Relating to Alleged Misconduct — Amends Rule
11B-27.004(10)(b), F.A.C.

ISSUE

This agenda item is presented to the Task Force because the Commission is currently prevented from proceeding
on cases when administrative review, such as arbitration or Public Employment Relations Commission hearings,
result in a final reversal of discipline imposed by the employing agency relating to alleged misconduct. The
administrative employment preceding is conducted by an entity with a separate and distinct purpose than that of the
Commission. An employer’s purpose at an administrative review is to justify their adverse employment action, not
prove by clear and convincing evidence a moral character violation occurred. Florida appellate courts have held that
the doctrines of res judicata and estoppel by judgment are not applicable where two separate and distinct
governmental units independently considered similar factual allegations but for different purposes. Please see
Newberry v. Florida Department of Law Enforcement, Criminal Justice Standards and Training Commission, 585
S0.2d 500, 501 (Fla. 3rd DCA 1991). The reason for this, as in the reason for the proposed rule change, is that
different evidence may be utilized for one hearing that, although available to both, may not be utilized in the other
due to the difference in purpose and function.

PROPOSED AMENDMENT(S)

e Amends Rule 11B-27.004(10)(b), F.A.C.; Probable Cause Determinations. To remove the following
language:

At the conclusion of the preliminary investigation and when the reports and documents are received as directed
by Sections 943.139 and 943.1395, F.S., a determination of probable cause shall be made before the
Commission initiates proceedrngs to take drscrplrnary action against the certification of an officer.

crrmrnal proceedrngs that result in the respondent’s acqurttal on all charges subJect to review by th

Commrssron after a trial, Commrssron staﬁ shaII take no further actron —erettrdeel—thateeemmrssren—staﬁ—may
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AGENDA ITEM: 11 (Amended 12/19/18)
Medical Marijuana Discussion

ISSUE
This agenda item is presented to the Task Force to discuss medical marijuana as it pertains to the Commission’s
moral character standard.

PROPOSED AMENDMENT(S)

e None.

SUPPORTING INFORMATION

Attachment 1: Memo to Penalty Guidelines Task Force regarding Medical Marijuana and Officer Discipline
Questions and Answers issued by Bureau Chief Glen W. Hopkins, FDLE/Bureau of Standards,
dated December 19, 2018, pages 29 - 30.

Attachment 2: “Open Letter to All Federal Firearm Licensees” issued by the Bureau of Alcohol, Tobacco, Firearms
and Explosives on September 21, 2011, page 31.

Attachment 3: “Disciplining Police Officers Re: Medical Marijuana” issued by General Counsel John M. (Jack)
Collins of the Massachusetts Chiefs of Police Association, Inc., pages 32 - 69.

Attachment 4: Section 381.986, Florida Statutes; Medical Use of Marijuana, pages 70 - 100.

Attachment 5: Memo from Oregon Department of Justice, General Counsel Division, issued by Senior Assistant
Attorney General Stacy C. Posegate on November 1, 2016, pages 101 - 106.

Attachment 6: Results of the FDLE Medicinal/Recreational Marijuana Survey, pages 107 - 110.
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U.S. Department of Justice

Bureau of Alcohol, Tobacco,
Firearms and Explosives

Washington DC 20226

September 21, 2011

www.atf.gov
OPEN LETTER TO ALL FEDERAL FIREARMS LICENSEES

The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) has received a number of inquiries regarding the
use of marijuana for medicinal purposes’ and its applicability to Federal firearms laws. The purpose of this open
letter is to provide guidance on the issue and to assist you, a Federal firearms licensee, in complying with Federal
firearms laws and regulations.

A number of States have passed legislation allowing under State law the use or possession of marijuana for
medicinal purposes, and some of these States issue a card authorizing the holder to use or possess marijuana under
State law. During a firearms transaction, a potential transferee may advise you that he or she is a user of medical
marijuana, or present a medical marijuana card as identification or proof of residency.

As you know, Federal law, 18 U.S.C. § 922(g)(3), prohibits any person who is an “unlawful user of or addicted to
any controlled substance (as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802))” from
shipping, transporting, receiving or possessing firearms or ammunition. Marijuana is listed in the Controlled
Substances Act as a Schedule I controlled substance, and there are no exceptions in Federal law for marijuana
purportedly used for medicinal purposes, even if such use is sanctioned by State law. Further, Federal law, 18
U.S.C. § 922(d)(3), makes it unlawful for any person to sell or otherwise dispose of any firearm or ammunition to
any person knowing or having reasonable cause to believe that such person is an unlawful user of or addicted to a
controlled substance. As provided by 27 C.F.R. § 478.11, “an inference of current use may be drawn from evidence
of a recent use or possession of a controlled substance or a pattern of use or possession that reasonably covers the
present time.”

Therefore, any person who uses or is addicted to marijuana, regardless of whether his or her State has passed
legislation authorizing marijuana use for medicinal purposes, is an unlawful user of or addicted to a controlled
substance, and is prohibited by Federal law from possessing firearms or ammunition. Such persons should answer
“yes” to question 11.e. on ATF Form 4473 (August 2008), Firearms Transaction Record, and you may not transfer
firearms or ammunition to them. Further, if you are aware that the potential transferee is in possession of a card
authorizing the possession and use of marijuana under State law, then you have “reasonable cause to believe” that
the person is an unlawful user of a controlled substance. As such, you may not transfer firearms or ammunition to
the person, even if the person answered “no” to question 11.e. on ATF Form 4473.

ATF is committed to assisting you in complying with Federal firearms laws. If you have any questions, please
contact ATF’s Firearms Industry Programs Branch at (202) 648-7190.

Cltokbo—
Arthur Herbert

Assistant Director
Enforcement Programs and Services

*The Federal government does not recognize marijuana as a medicine. The FDA has determined that marijuana has a high potential for abuse,
has no currently accepted medical use in weatment in the United States, and lacks an accepted level of safety for use under medical supervision.
See 66 Fed. Reg. 20052 (2001). This Open Letter will use the terms “medical use” or “for medical purposes” with the understanding that such

use is not sanctioned by the federal agency charged with determining what substances are safe and effective as medicines.
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Disciplining Police Officers Re: Medical Marijuana
by
Atty. John M. (Jack) Collins, General Counsel
Massachusetts Chiefs of Police Association, Inc.

The production and sale of so-called “medical marijuana” has become a
major industry, in some states already generating sales in the billions of dollars, and
also resulting in millions of dollars in state tax revenue. It is no surprise, then, that a
majority of states and the District of Columbia have enacted laws permitting and
regulating the use of marijuana for “medical” purposes. While this, coupled with
partial or total decriminalization, will greatly impact traditional law enforcement
efforts, the enactment of medical marijuana laws or outright decriminalization by
and large should not affect the authority of police departments to discipline officers
for possession or use of marijuana or for serving as a caregiver for a person allowed
to use or possess medical marijuana. (Civilian employees may be a different story.)

Most state laws allowing the use of medical marijuana do not protect
individuals against employment related sanctions. The Americans with Disabilities
Act (ADA) does not protect or even apply to current drug users. Similarly,
employees using marijuana for “medical” reasons generally are not protected from
such sanctions under state disabilities discrimination laws requiring reasonable
accommodation of disabling medical conditions.

This article will discuss the legal and employment issues, give a sample
policy and procedure, and recommend how to adopt and enforce rules and
regulations in both union and non-union police departments.

FEDERAL LAWS CRIMINALIZE USE OR POSSESSION OF MARIJUANA

Regardless of what a state does, under federal law marijuana remains a
controlled substance whose use, sale, and possession are federal crimes. 21 U.S.C. §§
841(a)(1), 844(a).)Marijuana is listed as a schedule 1 controlled substance under
the federal Controlled Substances Act, 21 U.S.C. Sec. 812(b)(1). While reasonable
minds might differ on the appropriateness of doing so, marijuana remains on the

1
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most restricted schedule, along with such drugs as heroin, LSD, or Ecstasy. The U.S.
Food and Drug Administration has determined that marijuana has a high potential
for abuse, has no currently accepted medical use in treatment in the U.S., and lacks
an accepted level of safety for use under medical supervision. 66 Fed. Reg. 20052
(2001).

Adopted in 1970, the Controlled Substances Act (CSA) established a federal
regulatory system designed to combat recreational drug abuse by making it
unlawful to manufacture, distribute, dispense, or possess any controlled substance.
(21 U.S.C. § 801, et seq.; Gonzales v. Oregon (2006) 546 U.S. 243, 271-273.)
Accordingly, the manufacture, distribution, or possession of marijuana is a federal
criminal offense.

The incongruity between federal and state law has given rise to
understandable confusion, but no legal conflict exists merely because state law and
federal law treat marijuana differently. Indeed, California’s medical marijuana laws
have been challenged unsuccessfully in court on the ground that they are preempted
by the CSA. (County of San Diego v. San Diego NORML (July 31, 2008) --- Cal.Rptr.3d -
--, 2008 WL 2930117.) Congress has provided that states are free to regulate in the
area of controlled substances, including marijuana, provided that state law does not
positively conflict with the CSA. (21 U.S.C. § 903.) Neither Proposition 215, nor the
MMP, conflict with the CSA because, in adopting these laws, California did not
“legalize” medical marijuana, but instead exercised the state’s reserved powers to
not punish certain marijuana offenses under state law when a physician has
recommended its use to treat a serious medical condition. (See City of Garden Grove
v. Superior Court (Kha) (2007) 157 Cal.App.4th 355, 371-373, 381-382.

In U.S. v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483 at 49 (2001), the U.S.
Supreme Court concluded that the federal Controlled Substances Act does not
contain a “medical necessity” exception that permits the manufacture, distribution,
or possession of marijuana for medical treatment. Subsequently, in Gonzales v.
Raich, 545 U.S. 1 (2005), the U.S. Supreme Court upheld the constitutionality of
Congress using its Commerce Clause authority to prohibit the local cultivation and
use of marijuana, even when it is in compliance with state law.

A U.S. Deputy Attorney General, on Oct. 19, 2009, issued a Justice Department
memorandum to U.S. Attorneys in states with laws permitting the medical use of
marijuana, allowing for the exercise of prosecutorial discretion to refrain from
initiating federal criminal prosecutions when they determine that a patient’s use, or
their caregiver’s provision, of medical marijuana “represents part of a
recommended treatment regimen consistent with applicable state law.” Doing
otherwise, the memo concluded, would be “an inefficient use of limited federal
resources.” This was followed-up by another such memorandum on June 29, 2011,
clarifying that the intent of the first memo was not to shield commercial medical
marijuana cultivators from federal prosecution, even if they are complying with
state medical marijuana laws. This second memo was apparently issued because of

2
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concern about the growth of large scale marijuana farming operations in some
states, as well as an explosion in the number of medical marijuana dispensaries,
with some suggesting that medical marijuana was being used as a thinly veiled
cover to promote recreational use of the drug for profit. Despite whatever
prosecutorial discretion is exercised on the issue of medical marijuana, use, sale,
distribution, or possession remains a federal crime.

Numerous letters have been written by various US Attorneys to state law
enforcement or criminal justice officials essentially reiterating the current
administration’s position. The issue of how law enforcement agencies deal with
employees using or possessing marijuana for medical purposes has not been
addressed in such correspondence or memoranda.

FIREARMS PROHIBITION

Federal law precludes marijuana users from possessing firearms or
ammunition. Possessing and using a firearm and ammunition is an essential part of
the job duties of many, although not all, public safety employees. Police officers in
particular, as well as some correctional personnel, are expected to routinely be able
to possess and use such weaponry. Under the federal law, certain persons may not
possess a firearm, ammunition, etc. if they are an “unlawful user of or addicted to
any controlled substance” which includes marijuana, depressants, stimulants, and
narcotic drugs. Such person is one who uses a controlled substance and has lost the
power of self-control with reference to the use of the controlled substance; and any
person who is a current user of a controlled substance in a manner other than as
prescribed by a licensed physician. Such use is not limited to the use of drugs on a
particular day, or within a matter of days or weeks before, but rather that the
unlawful use has occurred recently enough to indicate that the individual is
actively engaged in such conduct. A person may be an unlawful current user of a
controlled substance even though the substance is not being used at the precise time
the person seeks to acquire a firearm or receives or possesses a firearm. An
inference of current use may be drawn from evidence of a recent use or possession
of a controlled substance or a pattern of use or possession that reasonably
covers the present time, e.g., a conviction for use or possession of a controlled
substance within the past year, or multiple arrests for such offenses within the past
five years if the most recent arrest occurred within the past year. This includes
persons found through a drug test to use a controlled substance unlawfully,
provided the test was administered within the past year.

For a current or former member of the Armed Forces, an inference of current
use may be drawn from recent disciplinary or other administrative action based on
confirmed drug use, e.g., court-martial conviction, non-judicial punishment, or an
administrative discharge based on drug use or drug rehabilitation failure.

Perhaps the most dramatic impact on the issue of the right of public safety
agencies to terminate employees using medical marijuana in compliance with state
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law may be an open letter to all federal firearms licensees issued by the U.S. Dept. of
Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) on Sept. 21,
2011. The federal agency charged with enforcing federal firearms laws takes the
clear and unambiguous position in this open letter that those who are users of
medical marijuana, including those in scrupulous compliance with state law, should
not be allowed to purchase, possess or use firearms or ammunition.

Firearms dealers are not likely to be aware that a particular customer
seeking to purchase a gun or bullets is a medical marijuana user. But if someone
seeking to buy a weapon or ammunition does inform a firearms dealer that they are
a medical marijuana user, the ATF takes the position that completing the transaction
is against federal firearms law. Some purchasers, the ATF notes, might even present
a state issued medical marijuana card as either identification or proof of residency.

Under 18 U.S.C. Sec. 922(g)(3), the ATF reminds firearms dealers, it is
unlawful for any person who is an unlawful user of or addicted to any controlled
substance” (as defined by the Controlled Substances Act) to ship, transport, receive
or possess firearms or ammunition. Since marijuana is a schedule 1 controlled
substance, and there “are no exceptions in federal law for marijuana purportedly
used for medicinal purposes, even if such use is sanctioned by state law,” medical
marijuana users may not be sold or possess firearms or ammunition.

Federal law further makes it a crime to sell or otherwise dispose of a firearm
or ammunition to anyone knowing “or having reasonable cause to believe” that the
person unlawfully uses a controlled substance, such as marijuana. 18 U.S.C. Sec.
922(d)(3). A federal regulation, 27 C.F.R. Sec. 478.11, allows an inference of current
illegal use of a controlled substance to be drawn from “evidence of a recent use or
possession of a controlled substance or a pattern of use or possession that
reasonably covers the present time.”

According to the ATF, a person who uses medical marijuana, even in
compliance with state law, should answer “yes” to question 11.e. (“Are you an
unlawful user of, or addicted to, marijuana or any depressant, stimulant, narcotic
drug, or any other controlled substance?”) on ATF Form 4473, Firearms Transaction
Record. And licensed firearms dealers may not transfer firearms or ammunition to
them. Even if the person answers “no” to this question concerning the use of
controlled substances, the ATF takes the position that it is a violation of federal law
to transfer a weapon or ammunition to them if a person has “reasonable cause to
believe” that they use medical marijuana, such as if they have a card authorizing
them to possess medical marijuana under state law.

Similar issues have previously arisen concerning officers barred from
possessing weapons because of prior convictions for domestic violence offenses. In
1996, the Congress passed a Defense Appropriations Act. Sec. 658 of that enactment
made it unlawful for any person who has been convicted of a domestic violence
misdemeanor to possess a firearm or ammunition. There is no exception for persons
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who must carry a firearm on their jobs: law enforcement officers, security guards, or
members of the Armed Forces. Courts have upheld this restriction.

The ATF position is likely to be challenged by some gun rights advocates as
constituting a Second Amendment violation, but such a challenge is unlikely to
succeed. See District of Columbia v. Heller, #07-290, 554 U.S. 570 (2008), finding an
individual right to possess handguns for home defense under the Second
Amendment, but stating that reasonable firearms regulations would be upheld, and
McDonald v. City of Chicago, #08-1521, 130 S. Ct. 3020 (2010), applying those
principles to the states and municipalities through the Fourteenth Amendment.

The ATF’s position would appear to contradict and is likely to trump the
position taken by the Oregon Supreme Court in Willis v. Winters, 2011 Ore. Lexis
445, 350 Ore. 299, 253 P.3d 1058, holding that two county sheriffs should not have
denied concealed handgun licenses to applicants who were otherwise qualified but
who admitted to the regular use of medical marijuana. While this court found that
the sheriffs’ statutory duty to issue the permits under state law as not preempted by
federal firearms law, if the use of medical marijuana makes an individual ineligible
for any possession of a firearm, it is difficult to imagine how they could qualify for a
conceal carry permit.

Practice Pointers

If a public safety employee cannot legally possess a firearm or ammunition,
clearly they cannot perform some of the essential job functions of many public safety
jobs, and this can be a legitimate basis for their termination. The ATF memo’s
reasoning makes it highly questionable as to how a department could be legally
justified in issuing a firearm or ammunition to a known user of medical marijuana.

ACCOMMODATION REQUIRED?

The Americans with Disabilities Act and most state disability laws require
that employers provide reasonable accommodations for qualified individuals with a
disability. So, for example, if a diabetic employee requires an accommodation for the
administration of insulin, the employer must provide that accommodation if it is
reasonable and does not impose an undue hardship under the law. The question
then arises about an employer’s accommodation obligations concerning an
employee with a debilitating medical condition for which medical marijuana
treatment has been certified by a physician. Does the employer have an obligation to
accommodate the use of medical marijuana in the workplace or during the
workday? The short answer can be found in the text of most state’s Medical
Marijuana Act. Most such laws state, in part, that it does “not require any
accommodation of the medical use of marijuana in any workplace, school bus or
grounds, youth center, or correctional facility.” In addition, the ADA does not require
an accommodation for the “illegal use of drugs.” The ADA defines “illegal drug use”
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by reference to federal rather than state law, and, as discussed above, federal law
characterizes marijuana as an illegal substance. The ADA probably requires some
accommodation for past drug dependency and labor counsel should be consulted
before taking disciplinary action in such cases.

As a general rule, there is no requirement to accommodate officers with a
medical marijuana card, nor are departments required to allow officers to be a
caretaker or have any role in the operation of a medical marijuana distribution
facility or network. Similarly, there is no obligation to offer treatment in place of
discipline to officers found using or in possession of marijuana.

Note: While this will not necessarily apply to police personnel, since
marijuana is illegal under the federal Controlled Substances Act, employers in states
allowing medical marijuana also still must comply with any federal prohibitions
related to marijuana use. Thus, employers covered by the federal Drug-Free
Workplace Act, which requires certain federal contractors to certify that they will
provide a drug-free workplace by issuing a written policy to all employees that
prohibits the illegal manufacture, distribution, dispensation, possession, or use of a
controlled substance in the workplace, may not allow medical marijuana use in their
workplace. Similarly, employers covered by federal drug testing requirements (such
as those regulated by the Department of Transportation) also must remove
employees from safety sensitive positions if they test positive for medical marijuana.

While the laws in most states typically do not address whether employers
must accommodate employees using marijuana and thus do not prevent
enforcement of workplace drug policies, such as those prohibiting drug use in the
workplace or disciplining employees for positive drug tests, most also do not ban
employers from refusing to employ individuals who use medical marijuana.
However, Connecticut, Maine, and Rhode Island prohibit employers from
discriminating against medical marijuana users based on their use, unless required
by federal law. Arizona’s and Delaware’s medical marijuana laws go a step farther
and prohibit employers from taking adverse action including termination of
applicants and employees who test positive for marijuana unless they used,
possessed, or were impaired by marijuana in the workplace, or unless a failure to do
so would result in the employer losing a monetary or licensing benefit under federal
law or regulations.

Practice Pointers

Employers may not have to accommodate medical marijuana use under a
state’s “medical marijuana” law, but they will most likely have to accommodate the
disability that led to the physician’s recommendation of medical marijuana, assuming
the employee is still able to perform the position’s essential functions and so long as
doing so would not constitute an undue hardship on the employer. The anti-
discrimination laws of many states and the Americans with Disabilities Act’s most
recent regulations are quite broad and require an interactive process and potential
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accommodations for a wide range of medical conditions. Chiefs should make certain
the department’s policies and their enforcement clearly reflect that any adverse
employment actions taken are not because of an employee’s disability, but for a clear
violation of the department’s drug and alcohol policies that are in writing and were
properly noticed, disseminated and understood.

Courts across the country that have directly addressed these claims have
rejected them, often relying, in large part, on the fact that medical marijuana use is
still a federal crime, whether widely prosecuted or not. While they reached their
conclusions in different ways, the courts in these states have essentially held that
the intent of the statutes in question was to decriminalize medicinal marijuana use
and not to protect private rights of employees in the workplace.

e In Roev. TeleTech Customer Care Mgmt., 2011 Wash. Lexis 393, 257 P.3d 586, the
Washington State Supreme Court confronted this issue. While Washington state
law allows the medical use of marijuana for patients with a certificate for certain
conditions, the court ruled that this does not bar employers in the state from
firing employees with such certificates for marijuana use, nor does the law
require employers to “reasonably accommodate” medical marijuana users. The
decision prohibits the state's Human Rights Commission from investigating
complaints about such firings. The court reasoned that, despite the allowance for
medical use under state law, it would violate public policy to require employers
to sanction criminal conduct by retaining such workers, since use of the drug is a
federal crime.

e Similarly, the Oregon Supreme Court held that employees who smoke marijuana
to relieve pain or nausea may be fired for drug use even if they have a state-
issued medical marijuana card. Laws requiring employers to accommodate
disabled workers do not extend to medical marijuana use, the court stated.
Emerald Steel v. Bur. of Labor & Indus., 2010 Ore. Lexis 272, 348 Ore. 159, 230
P.3d 518. See also, Washburn v. Columbia For. Prod., 2006 Ore. Lexis 354, 134
P.3d 161, in which the Oregon Supreme Court ruled, under its state disabilities
law, that an employer is not obligated to retain workers who use medical
marijuana.

¢ Even in California, the state with arguably the largest number of medical
marijuana users, in 2008 the California Supreme Court, in a 5-to-2 holding,
allowed an employer to fire workers who use medical marijuana, even when the
employee has a doctor's written approval. Ross v. Ragingwire Tel., 2008 Cal. Lexis
784. 42 Cal. 4th 920; 174 P.3d 200; 70 Cal. Rptr. 3d 382.

o The same conclusion was reached in Montana where that state’s court rejected
claims by an employee terminated after he tested positive for drug use while
using medical marijuana. In the case of Johnson v. Columbia Falls Aluminum
Company, LLC, 2009 Mont. Lexis 120 (Mont., Mar. 31, 2009), the plaintiff began
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using medical marijuana under the supervision of a physician a year and a half
before his termination. The plaintiff used his own funds to purchase medical
marijuana and limited his treatment to after-work hours. When the plaintiff
tested positive for marijuana, his employer, Columbia Falls Aluminum Company,
LLC ("CFAC") suspended him. Shortly thereafter, CFAC gave the plaintiff a "last
chance" agreement outlining the conditions upon which he could return to work
including, in particular, that he test non-positive for marijuana. The plaintiff did
not sign this agreement, and subsequently, CFAC terminated him. In his lawsuit,
the plaintiff claimed that CFAC violated the Montana Human Rights Act
("MHRA") and the ADA when it failed to accommodate his medical marijuana use
by waiving terms of its drug testing policy. In rejecting this argument, the
Montana Supreme Court held that Montana's Medical Marijuana Act ("MMA")
clearly provides that an employer is not required to accommodate an employee's
use of medical marijuana. MCA § 50-46-205(2)(b). Similar to the recently
adopted ballot initiative in Massachusetts, the MMA is a decriminalization
statute that protects qualifying patients, caregivers and physicians from criminal
and civil penalties for using, assisting the use of, or recommending the use of
medical marijuana. The MMA specifically provided that it could not be
construed to require employers to accommodate the medical use of marijuana in
a workplace. Thus, the court concluded that failure to accommodate use of
medical marijuana does not violate the MHRA or the ADA, because an employer
is not required to accommodate an employee's use of marijuana.

e Michigan (Casias v. Wal-Mart Stores, Inc., 2011 U.S. Dist. LEXIS 15244, 1-2 (W.D.
Mich. 2011)). The Federal District Court found that the Michigan Medical
Marijuana Act (MMMA) does not regulate private employment and granted
Defendant’s motion to dismiss. The Court found the MMMA merely provides a
defense to criminal prosecution or other adverse actions by the state:

All the MMMA does is give some people limited protection from prosecution by
the state, or from other adverse state action in carefully limited medical
marijuana situations.

The Court further explained that adopting Plaintiff’s argument would create an
entirely new protected employee class in Michigan and “mark a radical
departure from the general rule of at-will employment in Michigan.”

Plaintiff argued Section 4’s use of the term “business” expands the MMMA
protections to private employment. Section 4, in relevant part, states:

A qualifying patient who has been issued and possesses a registry
identification card shall not be subject to arrest, prosecution, or penalty
in any manner, or denied any right or privilege, including but not
limited to civil penalty or disciplinary action by a business or
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occupational or professional licensing board or bureau, for the medical
use of marihuana in accordance with this act .

The Court disagreed, finding that the word “business” is not meant to stand
alone, but instead, modifies the phrase “occupational or professional licensing
board or bureau.” Thus, the statute was intended to protect against disciplinary
actions by state board or bureaus, not regulate all private employers.

Note: While these cases did not involve public safety personnel, their reasoning
would still apply to those employed as police officers, correctional officers, or
firefighters. In addition to the question of not wanting to condone such personnel
regularly committing a federal crime, public safety agencies may also, of course, be
concerned about the safety issues that can arise from attempting to perform
dangerous job duties while an employee’s senses may be impaired by drug use.

Being able to drive a vehicle at high speeds, being able to fire a weapon, being
able to work rotating shifts, being able to run after and subdue fleeing suspects,
being able to drive at night and a host of similar functions may seem to “go without
saying.” However, by not “saying” them in a written job description, chiefs may have
trouble proving them at a court or discrimination agency hearing.

A 2013 case involving a nurse at an assisted living facility brought home the
point very clearly. At the end of her FMLA leave for elective knee replacement
surgery, she returned to work with a note from her physician saying that she could
not kneel, squat or lift more than 50 pounds for six weeks. The nurse asked the
facility to “reasonably accommodate” her by: (1) allowing her to call for assistance
when a resident fell; (2) providing her with an aide; or (3) permitting an extended
leave of six weeks until her restrictions expired.

Since the facility’s job description included a list of essential duties, including
being occasionally required to kneel, squat and lift up to 100 pounds, a request for
accommodation or extended family medical leave was rightly rejected and the case
was dismissed on summary judgment by the U.S. District Court for the District of
Minnesota in Attiogbe-Tay v. SE Rolling Hills LLC, No. 12-1109 (D. Minn. Nov. 7,
2013).

The court found the duties were essential, and “the consequences of failing to
perform the duties are potentially dire.” (See 29 C.F.R.s. 1630.2(n)(3).) It noted that
while in some cases extended leave would be reasonable, based on the size of the
operation the employer was not required to do so, and “is not obligated to hire
additional employees ... to assist [the employee] in her essential duties.”

Practice Pointers
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In the jurisdictions where state law allows the use of medical marijuana,
employers have increasingly been faced with the question of whether they can
terminate employees engaged in such drug use if they do so in compliance with state
law. Employees have argued that the state laws allowing such use implicitly protects
them against employment related sanctions. Some employees facing termination for
such drug use have also argued that they are protected from such sanctions under
state disabilities discrimination laws requiring reasonable accommodation of
disabling medical conditions.

Courts that have directly addressed these claims have rejected them, often
relying, in large part, on the fact that medical marijuana use is still a federal crime,
whether widely prosecuted or not. While these cases did not involve public safety
personnel, their reasoning would still apply to those employed as police officers,
correctional officers, or firefighters. In addition to the question of not wanting to
sanction such personnel regularly committing a federal crime, public safety agencies
may also, of course, be concerned about the safety issues that can arise from
attempting to perform dangerous job duties while an employee’s senses may be
impaired by drug use.

Having up to date job descriptions for all positions is crucial to prevailing in a
variety of discrimination cases. However, some chiefs continue to dodge the work and
hope that “it will never happen to me.” Only when an officer asks for a reasonable
accommodation does the lack of a detailed job description - containing “essential job
duties” — bring home the issue.
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POLICE DEPARTMENT RULES OR POLICIES & PROCEDURES

Virtually all police departments have a rule against criminal conduct. No
distinction is made in such rules between federal and state criminal laws. Some
departments are adopting Policies & Procedures addressing the use or possession of
marijuana for medical or recreational reasons. Michigan is one of the U.S.
jurisdictions providing for legal use of medical marijuana. A policy adopted on May
12,2009 by the Berrien Springs Oronoko, Michigan, Township Police Department
entitled “Prohibited Substances — Drug Free Workplace,” begins by noting that
marijuana remains an illegal controlled substance under both Michigan state law
and federal law, and that the presence of any detectable amount of any controlled
substance in an employee’s system while at work is prohibited. It goes on to state
that any member of the department who is using, smoking or ingesting marijuana
for medical purposes shall be considered unfit for duty, even if that use is
sanctioned by state law, and they shall not be permitted to work or perform any job
function. The policy further requires any employee or volunteer of the department
who applies for, receives, or has been denied a medical marijuana card must inform
the police chief of this fact in writing.

Under the policy, employees who test positive for any detectable amount of
marijuana, or any other prohibited or illegal substance shall be immediately
relieved of duty, and must surrender any and all department issued firearms,
identification cards, etc. and shall not be permitted to perform any police function or
possess any firearm in connection with their employment. Other provisions address
officers acting as “caregivers” to family members under the state’s medical
marijuana law, and bar them from owning or being involved in any way in a
marijuana dispensary or business, in the growing of marijuana for medical use, or in
the distribution of drug paraphernalia.

Note: A sample Policy & Procedure drafted by this author for Massachusetts police
chiefs is attached to this article.

Practice Pointers

Police departments probably do not need new Rules or Policies before
disciplining employees that are otherwise protected by this state’s medical marijuana
laws since virtually all departments have a rule that prohibits criminal conduct.
Regardless of any state law, the federal law still applies; therefore, the misconduct
should be covered. However, out of an abundance of caution, some departments may
decide to adopt a rule or policy specifically addressing medical marijuana. Unions are
likely to notify the chief that they want to bargain over such “changes.” In such case,
while bargaining may not be required since it is only the wording and not the
substance of any rule or policy that is being changed, I would still recommend that
chiefs engage in mid-term negotiations in good faith to the point of agreement or
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impasse before enforcing a newly worded rule or policy. Consultation with municipal
labor counsel is strongly recommended.

Any department drafting such a policy, of course, should consult with
competent local legal counsel, as the legal requirements and details of what will work
best will vary from jurisdiction to jurisdiction. Collective bargaining agreements may
also have an impact on the details of such a policy.

Chiefs should not make the mistake of including a “rehab” requirement in a
collective bargaining agreement for officers using, selling or otherwise involved in
illegal drug activity. It is better to have no drug testing clause than to have one that
waters down a chief’s ability to enforce a zero tolerance policy.

Chiefs should be sure that their department is aware that there is a zero
tolerance policy for illegal drug use. Simply issuing a memo reminding officers of an
existing rule and or policy is not a unilateral change in a working condition; therefore,
no bargaining is required. However, without waiving the ability to assert that there is
no change and this is a management right in any event, I do recommend that chiefs
meet with the union if a timely request to do so is received. By agreeing to discuss any
questions or concerns, and keeping an open mind and making a good faith effort to
reach agreement, a chief will avoid prolonged litigation that can be costly and
disruptive.

The enactment of “medical marijuana” laws, therefore, should have no impact
on the department’s ability to discipline officers for use or possession of marijuana.

Municipal employers should not make the mistake of including a “rehab”
requirement in a collective bargaining agreement for officers using, selling or
otherwise involved in illegal drug activity. It is better to have no drug testing clause
than to have one that waters down a chief’s ability to enforce a zero tolerance policy.

Sample Memo to Union re: Medical Marijuana
MEMO
Date:

To: Local
From: Chief of Police
Re: Medical Marijuana

[ want to take this opportunity to remind all employees that this department
has a rule prohibiting criminal misconduct, and that includes the use or possession
of marijuana. Regardless of what a state does to allow its use for so-called “medical”
purposes, under federal law marijuana remains a controlled substance whose use,
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sale, and possession are federal crimes. In addition, possession of a certain quantity
of marijuana, without a medical marijuana “prescription” or caregiver certificate, is
still a crime under this state’s law. Growing, processing or selling marijuana, except
in connection with a medical marijuana facility, is also still illegal. Moreover, any
involvement by a police officer in the medical marijuana business amounts to
conduct unbecoming a police officer.

Marijuana is listed as a Schedule I controlled substance under the federal
Controlled Substances Act, 21 U.S.C. Sec. 812(b)(1). It is on the most restricted
schedule, along with such drugs as heroin, LSD, or Ecstasy. Its sale, use, or
possession is a federal crime. Further, the U.S. Food and Drug Administration has
determined that marijuana has a high potential for abuse, has no currently accepted
medical use in treatment in the U.S., and lacks an accepted level of safety for use
under medical supervision. 66 Fed. Reg. 20052 (2001).

State laws allowing such use do not protect department members against
employment related sanctions. Similarly, employees using marijuana for “medical”
reasons are not protected from such sanctions under the Americans with
Disabilities Act (ADA) or this state’s disability discrimination laws requiring
reasonable accommodation of disabling medical conditions.

Courts across the country that have directly addressed these claims have
rejected them, often relying, in large part, on the fact that medical marijuana use is
still a federal crime, whether widely prosecuted or not. While they reached their
conclusions in different ways, the courts in these states have essentially held that
the intent of the statutes in question was to decriminalize medicinal marijuana use
and not to protect private rights of employees in the workplace. See, for example:

) Roe v. TeleTech Customer Care Mgmt., 2011 Wash. Lexis 393, 257 P.3d 586;
Emerald Steel v. Bur. of Labor & Indus., 2010 Ore. Lexis 272, 348 Ore. 159,
230 P.3d 518;

) Washburn v. Columbia For. Prod., 2006 Ore. Lexis 354, 134 P.3d 161

) Ross v. Ragingwire Tel., 2008 Cal. Lexis 784. 42 Cal. 4th 920; 174 P.3d 200;
70 Cal. Rptr. 3d 382;

J Johnson v. Columbia Falls Aluminum Company, LLC, 2009 Mont. Lexis 120
(Mont., Mar. 31, 2009); and,

) Casias v. Wal-Mart Stores, Inc., 2011 U.S. Dist. LEXIS 15244, 1-2 (W.D. Mich.
2011).

Of particular interest to police officers are the restrictions against purchasing
or even possessing firearms and ammunition. An open letter to all federal firearms
licensees issued by the U.S. Dept. of Justice, Bureau of Alcohol, Tobacco, Firearms
and Explosives (ATF) on Sept. 21, 2011 made it clear that those who are users of
medical marijuana, including those doing so in compliance with state law, should
not be allowed to purchase, possess or use firearms or ammunition.
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Some firearms dealers may not be aware that a particular customer seeking
to purchase a gun or bullets is a medical marijuana user; however, if someone
seeking to buy a weapon or ammunition does inform a firearms dealer that they are
a medical marijuana user, the ATF takes the position that completing the transaction
is against federal firearms law.

The ATF memo reminds firearms dealers that under 18 U.S.C. Sec. 922(g)(3)
it is unlawful for any person who is an unlawful user of or addicted to any controlled
substance (as defined by the Controlled Substances Act) to ship, transport, receive
or possess firearms or ammunition. The ATF memo notes that since marijuana is a
Schedule I controlled substance, and there “are no exceptions in federal law for
marijuana purportedly used for medicinal purposes, even if such use is sanctioned
by state law,” medical marijuana users may not be sold or possess firearms or
ammunition.

As chief, I am also required to take action concerning a person'’s firearms
license if | become aware of the person’s violation of the federal drug laws. Federal
law makes it a crime to sell or otherwise dispose of a firearm or ammunition to
anyone knowing “or having reasonable cause to believe” that the person unlawfully
uses a controlled substance, such as marijuana. 18 U.S.C. Sec. 922(d)(3). This
includes allowing an officer to carry a weapon or ammunition on or off duty. The
ATF memo explains that a federal regulation, 27 C.F.R. Sec. 478.11, allows an
inference of current illegal use of a controlled substance to be drawn from “evidence
of a recent use or possession of a controlled substance or a pattern of use or
possession that reasonably covers the present time.”

Obviously, lying is a violation of existing rules and can result in termination.
This includes lying on a firearms application, gun sales or related form. According to
the ATF, a person who uses medical marijuana, even in compliance with state law,
should answer “yes” to question 11.e. (“Are you an unlawful user of, or addicted to,
marijuana or any depressant, stimulant, narcotic drug, or any other controlled
substance?”) on ATF Form 4473, Firearms Transaction Record. And licensed
firearms dealers may not transfer firearms or ammunition to them. Even if the
person answers “no” to this question concerning the use of controlled substances,
the ATF takes the position that it is a violation of federal law to transfer a weapon or
ammunition to them if a person has “reasonable cause to believe” that they use
medical marijuana, such as if they have a card authorizing them to possess medical
marijuana under state law.

Since the ability to lawfully possess and use a firearm and ammunition is an
essential job function for a police officer, [ cannot allow an officer to work if I
become aware that such person is prohibited by federal law from carrying out such
essential job function. This can be a legitimate basis for their termination. In fact, the
ATF memo’s reasoning makes it highly questionable as to how a department could
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be legally justified in issuing a firearm or ammunition to a known user of medical
marijuana.

As you will recall, similar issues have previously arisen concerning officers
barred from possessing weapons because of prior convictions for domestic violence
offenses. In 1996, Congress passed a Defense Appropriations Act. Sec. 658 of that
law made it unlawful for any person who has been convicted of a domestic violence
misdemeanor to possess a firearm or ammunition. There is no exception for persons
who must carry a firearm on their jobs: law enforcement officers, security guards, or
members of the Armed Forces. Courts have upheld this restriction.

Police departments do not need new Rules or Policies before disciplining
employees that are otherwise protected by this state’s medical marijuana laws.
Criminal misconduct by department members has always been prohibited.
However, out of an abundance of caution, and in a spirit of cooperation, even though
[ am not required to do so, in order to assure that officers are not caught off-guard
or confused, | have decided to draft a policy specifically addressing medical
marijuana.

Be assured that I am willing to meet and discuss this or any other questions
or suggestions that union may have. While bargaining may not be required, since it
is only the wording and not the substance of any rule or policy that is being changed,
[ am willing to engage in mid-term negotiations in good faith to the point of
agreement or impasse before enforcing a newly worded rule or policy, if the union
makes a prompt request that I do so.

Without waiving my rights, and consistent with my belief that I am simply spelling out
or clarifying the department’s existing prohibition against illegal conduct, be advised
that effective thirty (30) days from now, i.e, , 201, I intend to put the
attached policy into effect.

If you would like to negotiate the impact of such action on members of your
bargaining unit, please let me know -- in writing -- within five (5) days of receipt of

this notice.

The following dates and times are available:
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Please select one (or more) date(s) and times and include such selection in your
written reply as well. If you are unable to meet on any of the dates offered, please
supply me with three (3) alternatives (during normal business hours), the last of
which should be no later than , 201,

If I have not received a written request for bargaining within five (5) days, I will
consider this a waiver and implement the proposed policy.
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INVESTIGATING SUSPECTED DRUG USE

The manner in which a police officer’s suspected drug use is reported may
influence the way an internal affairs investigation is conducted. Chiefs may learn of a
possible drug problem in a number of ways. A shift supervisor might get a complaint
that an officer is using or selling drugs. A citizen might report that an officer smelled
of burned marijuana or seemed dazed and inattentive during a traffic stop or when
approached by the civilian looking for assistance or directions. A patrol supervisor
might report suspicions that an officer’s recent problems with attendance or
performance could be related to substance abuse. A cruiser or transport vehicle
accident, sexual harassment, or domestic violence investigation might lead to
evidence of alcohol or drug use. A report might even come from another law
enforcement agency (for example, if an officer is arrested for driving under the
influence, selling drugs or assaulting a spouse or significant other).

Indicators of Drug or Alcohol Use

Police officers all receive some amount of training in drug recognition, as
well as indicators of drug and alcohol use. Part of that training includes a warning
that these behaviors don’t necessarily mean that an employee is using alcohol or
drugs. Investigators should be careful since acting on the basis of these signs alone
could lead to serious trouble. Since the Americans with Disabilities Act and many
state anti-discrimination laws protect persons “regarded as” disabled, investigators
should treat these signs only as indications that additional inquiry or investigation is
warranted.

The federal government’s Working Partners for an Alcohol- and Drug-Free
Workplace has identified some behaviors that might signal a drug or alcohol

problem:

. coming in late, leaving early, or unauthorized absences

. unreliability, including being away from the assigned job frequently

. carelessness and repeated mistakes

. being argumentative and uncooperative

. inability or unwillingness to follow directions

. avoiding responsibility

. blaming others or making unbelievable excuses

. taking unnecessary risks by ignoring safety and health procedures,
and

. frequent involvement in accidents, mistakes, or damage to equipment
or property.Q
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Note: In addition, alcohol and drug use cause physical effects that depend on
the drug.

Investigators should document as many of these indicators as they can
identify when preparing their report.

Substance Abuse Off the Job

Sometimes, an officer’s (or family member’s) off-duty use of drugs leads to
trouble at work. Law enforcement officers that use drugs off duty are generally
subject to discipline, up to and including termination in most cases. Unless a state’s
laws or a department’s collective bargaining specifies otherwise, there is no need to
give such officers a “second chance” or to provide an opportunity for rehabilitation
services when it comes to drugs. Even then, in light of the federal prohibition against
possessing firearms and ammunition, it is likely that termination would be justified.

Impaired at Work

Occasionally a chief or other supervisor may ask an IA investigator to look
into a report of an officer who is working or attending a work event while
intoxicated or under the influence of drugs or alcohol. This requires prompt action
and compliance with several legal requirements. Since safety must be a major
consideration, placing an officer on sick leave (assuming he or she agrees) or
administrative leave pending the outcome of an IA investigation is often appropriate
where an officer is (or has been) under the influence of drugs or alcohol at work.
Even where the officer is not currently impaired, it may be wise to use the
administrative leave option to help prevent safety problems. Departments should be
sure that all supervisors are aware that they may order an officer to stop working
and “go home” if the individual is under the influence.

IA investigators should familiarize themselves with their department’s
policies, collective bargaining provisions and applicable laws. If the agency has a
drug testing program, the investigator should immediately determine whether there
is adequate cause to test under the policy. If the employee has been reported by
another officer, a supervisor or even a civilian, the IA investigator should ask that
person to detail the reasons why they believe the employee is using drugs or
alcohol, and put the response in writing. If an investigator is not certain that the
department has the right to test, consultation with the chief or labor counsel is
appropriate.

If the investigator concludes that testing is required, he or she should start
the process, following the protocols in the department’s policy. Particularly if a
chief, superior officer or investigator suspects that the employee has been drinking
alcohol, time is of the essence. As all officers are taught at the recruit academy,
alcohol metabolizes relatively quickly, and may not show up in a test taken a few
hours after the employee is reported to be under the influence. Some drugs become
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undetectable in a matter of days. Urine testing for drugs is usually limited to five
categories, but it may be possible to ask for a more comprehensive analysis,
especially if there is reason to suspect a certain kind of drug is being misused. While
hair testing has the advantage of revealing drug use over a longer period (1/2” per
month is normal hair growth), it is more expensive and a testing facility may be
harder to find.

If the employee appears to be under the influence, the IA investigator should
take detailed notes of the facts that lead him or her to believe the employee has been
drinking or using drugs. The chief, supervisor or investigator should also tell the
employee why they stopped him or her from working and ask for the employee’s
explanation, taking careful notes of the employee’s response to any questions.

Policy Recommended

Even if an investigator has strong, objective reasons to believe that an
employee is under the influence, ordinarily the investigator shouldn’t ask or require
the employee to submit to a drug test unless the agency already has a written drug
testing policy—that has been reviewed and approved by counsel—allowing for a
test. A state law or collective bargaining agreement may spell out certain procedures
as well. Many states allow drug testing only if the employer has a written policy and
employees have been notified of the circumstances when testing will be required
and the consequences of testing positive.

While the term “reasonable suspicion” is often used to define the standard
for ordering an officer to submit to a drug test, some state courts have interpreted
that to be essentially “probable cause.” Therefore, unless a drug-testing article in the
collective bargaining agreement provides otherwise, a chief will have to be able to
document the basis for ordering a drug test. Typically this would include
observations of the officer’s demeanor, speech, stability and other indications
similar to a field sobriety test. Certainly any admissions, or observations of use or
possession, will meet the required standard. Once a chief has such reasonable
suspicion or probable cause, depending on which is required, an officer may be
ordered to go directly to a drug-testing facility, usually accompanied by a superior
officer.

Note: There is no requirement that a union official, lawyer or other “buddy”
accompany the officer, but so long as it does not delay the test, there is no harm in
allowing the officer to be accompanied. The chief should make it clear that refusal or
delay will be treated as insubordination and termination will be recommended.

Events That Have Already taken Place

If a chief or other supervisor receives a report or complaint about a past
incident, they may still want to take immediate action, depending on how serious
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the event was and how many employees may be involved. If the officer appears to
have an ongoing drug problem, an investigator may want to recommend that the
chief relieve the employee from duty with pay (administrative leave) while the
investigation is underway. For example, if a patrol supervisor or shift commander
has reported that an officer has shown signs of intoxication twice in the last week,
that employee should not be allowed to comeBback to the workplace until the
investigator can find out what’s going on. Or, if an officer has endangered other
employees or caused an accident, the officer should not be allowed back to work
until the investigation turns up what happened.

Plan the Investigation

When investigating drug use, you may be starting with a complaint or report
of inappropriate behavior by a particular employee, such as slurred speech, erratic
driving, or the odor of marijuana. If the employee was reported while intoxicated,
you may also have the results of your preliminary work, such as your notes from
talking to the employee, notes taken by the employee(s), citizen, or other person
who made the original report, and perhaps the results from a drug test. You may
even have the employee’s own admission of drug use.

In some cases, however, you may suspect drug use without knowing the
culprit. For example, perhaps a superior officer has found obvious signs of drug use,
such as drug paraphernalia, or drug-related trash (marijuana cigarette butts, for
instance). Perhaps someone found drugs in a locker room or restroom. Maybe there
have been a series of accidents on one shift that could be related to drug use. Your
planning and approach will depend on how you found out about the problem.

When You Have a Complaint or Report

If an employee has complained about, or a superior officer has reported,
potential drug use, any investigation should start with the facts at hand. Consider
these questions as you begin to shape your investigation:

. Who complained or reported the problem?

What's the relationship between that person and the employee who
may be using drugs? Did another officer or a supervisor complain, or
did the information come from an outside source, such as a citizen or
even another police agency?

. What allegedly happened?

Did the person reporting the problem actually see the officer use
drugs? If not, what facts led that person to believe the employee was
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impaired?
. Who is the suspected employee?

Does the suspected employee have any prior misconduct involving
drugs? If your agency conducts drug tests, has the employee tested
positive? [s there more than one accused employee?

. Where and when did the alleged incident(s) take place?

How many incidents were there? Were others in a position to see the
accused employee’s behavior?

. How did the department respond to the incident at the time?

If the employee was tested for drugs or alcohol, were the results
positive? Did the employee admit to using drugs or alcohol? Are there
notes—your own or from witnesses—detailing why others thought
the employee might be intoxicated?

These questions should help you decide whom to interview, what evidence
might be available, and what kinds of questions you'll need@to ask. If the employee
was reported while impaired, and the officer was placed on administrative leave, it
may be possible to scale back your investigation since you’'ve already done some of
the work. Especially if the employee tested positive or admitted to drug use at the
time, a chief or sheriff should have much of the information needed to make a
decision (although you will probably want to talk to the accused employee again,
and perhaps his or her supervisor and co-workers, to find out the magnitude of the
problem).

Fellow officers can be forced to answer questions about a co-worker’s drug
or alcohol use. However, because drug use may happen around non-police
personnel including citizens or other non-government workers, an investigator may
need to consider whether and how to approach these potential witnesses.

No Complaint or Report

If no complaint or report points to a particular wrongdoer, consider the facts.
How did you find out about the possibility of drug or alcohol use? If drugs or alcohol
were found in the workplace, where were they found? Who found them? Who has
access to that area? When were they found? If a rash of accidents or complaints of
inappropriate behavior have spurred your investigation, consider who was involved
in each incident. Do the same names keep coming up, or were many different
employees involved? How did you find out about the problem? Does the problem
seem to be isolated in one segment of the department or facility? Does the same
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person supervise all of the employees involved?
Gather Evidence

As in a criminal investigation, you should gather documents—and
particularly, physical evidence—of potential drug use before conducting your
interviews. A suspected employee’s first act after being questioned about possible
workplace drug use is likely to be destroying the evidence. And, you may need to
gather evidence first to decide whether drug testing is warranted under your
agency’s policy. Having evidence in hand when you interview the suspected
employee can also help you elicit more truthful answers to your questions.

Documents

Although documents may not play a major role in every drug use
investigation, they are still important. Before you begin your interviews, pull
together all of the relevant paperwork, including:

. the agency’s drug policy, including any provisions relating to testing

. the personnel files and performance evaluations of the suspected
employee (if there is one)

. the results of any drug testing involving the suspected employee, and

. any documents pertaining to the incident, such as a police report for an
officer’s DUI arrest,a citizen’s written complaint about the officer’s
behavior, or your notes from your first encounter with the suspected
officer (if you or another officer had to intervene immediately).

Physical evidence

In a drug use investigation, physical evidence often makes or breaks the case.
For example, you may have or be able to find actual drugs, drug paraphernalia (such
as rolling papers, a razor blade, or hypodermic needles), and items commonly used
to mask drug use (breath fresheners, eye drops, or even a clean urine sample or
substances used to adulterate or dilute a drug test specimen). @There are also
special considerations when it comes to gathering physical evidence in these types
of situations. In order to find evidence, you may have to conduct a search, which
means you must tread very carefully to avoid legal problems. While law
enforcement officers have a reduced expectation of privacy in their desks, lockers
and filing cabinets, be sure your department has a clearly stated policy that allows
searches. Having a policy but never actually conducting searches may reduce or
eliminate the ability to conduct warrantless searches. In some cases, especially
where an officer has a reasonable expectation of privacy and there is no real
exigency, a warrant will be required.
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You'll also need to keep detailed records of where evidence was found, what
it looked like at the time, and what’s happened to it since, so you can show that it
hasn’t been tampered with or otherwise altered. Video cameras can be helpful in
recording any searches.

Finding and Preserving Evidence

When dealing with physical evidence in a drug use investigation, there are a
few special considerations. Sometimes, a workplace search can help you turn up
evidence of drug use. For example, if you suspect an officer of using drugs@at work,
you may want to search the employee’s desk or locker, or to check the employee’s
personal belongings, such as a purse, briefcase, or vehicle (a common spot for using
drugs during the workday). However, you must make sure you don’t compromise
employee privacy rights in your efforts to uncover evidence of wrongdoing.

Installing surveillance equipment.

Because it’s illegal, drug use and dealing typically take place in private,
oftenBin restrooms or locker rooms. To gather actual evidence of such activities,
some employers use surveillance cameras or recording devices. Consultation with
the DA or labor counsel may help determine whether you have sufficient legal
justification for surveillance or can do it as a matter of right.

Much the same as in a criminal case, you must be especially careful to
preserve the “chain of custody” with evidence in drug use cases. Start by taking
photographs of any evidence you find, exactly where and as you found it. For
example, if you find marijuana in an officer’s drawer, take a picture of the open
drawer with the marijuana sitting in it, before you touch anything. If you find
paraphernalia in the trash, take a picture of the trash can with the items in it, then
another picture of the paraphernalia once you’ve removed them from the trash,
showing how many there are and in what condition they are discovered.

Be sure to take notes on what you find. What’s apparent to you on day one
may not be so evident months or years later, if the employee chooses to challenge
your conclusions.

Testing Evidence.

If you find marijuana, you’ll probably know exactly what you’ve found, based
on the distinctive smell and appearance. In some cases, however, you might find
pills or powder that you can’t identify—or that the employee claims is perfectly
innocent. (“That’s my blood pressure medication!”) The only way to get to the truth
may be to ask an expert to analyze the substance. A department’s DRE (Drug
Recognition Expert) may be useful here. So might a field drug test kit. If the
employee or union indicates they will contest that the substance is what you claim,
be prepared to submit it to an independent lab.
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Interviews

Once you finish gathering evidence, you are ready to start your interviews.

Partly because typically there is no traditional “victim,” an investigation of drug use
is different thanfla harassment, discrimination, or domestic violence investigation.
In these cases, start by interviewing witnesses (including the person who reported
the behavior, if there is one), then move on to the suspected employee(s). Be sure to
have all the evidence at your fingertips when you talk to the suspected employee, so
you can require a drug test. (Be fair, if treatment is not an option in drug use cases,
and termination is virtually certain, don’t lie to an officer.)

Interviewing the Reporting employee

If a co-worker or superior officer has come forward with suspicions about
drug use, start your interviews with that person. As always, you should get the
interview rolling with an opening statement that briefly explains the process. Tell
the employee that you've been asked to look into the complaint or report of possible
drug and alcohol use, and you need to gather as much information as you can. Order
the employee to keep the investigation confidential, and explain that talking about
the investigation could lead to discipline. Explain that retaliation is prohibited, and
ask the employee to come to you if there are any reprisals for coming forward.

When interviewing an officer or supervisor who suspects that another
employee is using drugs, you will often be trying to figure out if you have sufficient
facts to either require the employee to submit to testing or conclude that the
employee is guilty. The more facts you have, the better your legal position if you
confront the employee directly about drug use. Focus on sensory details: What did
the reporting employee hear, see, smell, touch, or even taste that raised suspicion?
You should also inquire about the reporting employee’s relationship to the
suspected employee, to find out if anyone has a motive to be less than truthful.

Sample Questions

e What happened that caused you to come forward?
o How many incidents have there been?
o When and where did each incident take place?
» Please describe each incident to me.
e Who else was there?
o Did the officer know you were present?
e Didyou speak to the officer at the time of the incident?
o Ifso, what did each of you say?
e Didyou actually see the officer use drugs?
o If not, what leads you to believe the officer is using drugs?
e Were there any facts about the officer’s appearance or behavior that led you to
believe he or she is using drugs?
e Didyou smell the odor of drugs on the employee?
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e Has the employee caused any accidents that you believe are related to using
drugs?
o When and where?
o How many accidents?
o Why do you believe they were drug-related?
e Has the employee said anything, to you or to others, that led you to believe the
employee is using drugs?
* Have you seen the employee with drug paraphernalia?
e Do you believe other employees are involved?
o Ifso, why do you hold that belief?
o Which other employees?
e Are there others who have witnessed the employee’s behavior?
o Who, when, and where?
e Have you spoken to the employee about this?
o If'so, when, where, and what did each of you say?
e Have you reported this to your supervisor?
o Ifso, when, where, and what did each of you say?
o Ifnot, why not?
e Do you work with the officer?
o How would you describe your working relationship?
o Do you have any problems working together?
o Do you socialize outside of work?
* Do you know of any evidence relating to these incidents?
e Do you know or have an idea where the employee keeps drugs?
e Have you taken any notes on these incidents?
e Have you spoken to anyone else about this?
o Ifso, to whom and what was said?
e Isthere anything else you'd like to tell me?

When you've finished your questioning, review your notes with the reporting
employee. Make sure that you got everything right and there are no gaps in your
notes. Remind the employee that the investigation must remain confidential. Ask the
employee to bring any new information to your attention right away, and to come to
you if he or she faces retaliation for coming forward.

Interviewing Witnesses

When interviewing witnesses, your approach will depend on whether you
have an employee suspect (for example, because a supervisor or fellow officer
reported the problem or the employee’s behavior was public, such as drug use at a
holiday party). If you are concerned about a particular employee’s drug use, you can
treat other employees who might have seen something just as you would any other
witness. Start by trying to find out what the witness knows and how—for example,
did the witness actually see drug use, hear about it, or see something that led him or
her to believe another employee was under the influence? Your goal is to gather the
concrete facts without giving too much away.

25

January 16, 2019, Officer Discipline Penalty 96 Agenda Item 11 - Attachment 3
Guidelines Task Force Meeting Amended 12/19/18



When dealing with unknown suspects, consider whether your witness might
be involved. For example, if your investigation began because rolling papers, small
baggies, and the butts of marijuana cigarettes were found in the garage, everyone
who has access to that area is a potential witness and a potential suspect.

Getting Started

Begin your witness interviews with a brief explanation of your purpose. If
you are dealing with a known incident, you can be more direct. For example, if the
holiday party got way out of control, you can tell witnesses, “I've been asked to look
into what happened at the holiday party.” Explain that you have been asked to
investigate the situation, explain the rules on confidentiality and retaliation, and so
on. You shouldn’t reveal facts unnecessarily, but you don’t need to be overly
secretive.

When dealing with allegations that aren’t generally known in the workplace,
be sure to approach the subject with more caution. Explain the general focus of your
questions without getting into details. Save the discussion of confidentiality and
retaliation for the end of the interview. And, if the employee might be a suspect, you
should be the most general of all. As in a criminal investigation, you can begin
simply by saying, “I'm hoping you can answer a few questions for me about your
work,” or “I've been asked to look into how we can improve off-site events, and I'd
like to get your input,” for example.

Questions for Witnesses

Your witness questions will depend on the situation. If you already have a
suspect employee, consider what led you to this witness. Should the witness have
seen or heard something? Did a reporting superior officer tell you that the witness
works on the same shift as the suspect officer? Was the witness present at the
incident? Start by asking general questions that focus on the connection between
the witness and the suspected employee—for example, the incident the witness may
have seen. Move toward more specific questions as the witness opens up; if the
witness doesn’t offer information about the incidents you're investigating, you may
need to be more direct.

Closing the Interview

Conclude your interview by reviewing your notes with the witness, making
sure you got everything down. Recording the interview is recommended, but check
your department’s policy. If you have not recorded the interview, you may want to
have the employee sign your notes or a written summary of the interview you
prepare later. Tell the employee that what you’ve discussed is confidential and may
not be revealed to coworkers. Ask the employee to let you know about any
retaliation, and to contact you if any new information comes to light.
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Interviewing the Suspected Employee

When interviewing the employee suspected of using drugs, you may have a
number of goals. You may be trying to figure out whether the facts warrant testing,
under the law and your agency’s policy. You may want to convince the officer to
admit the problem and seek treatment (regardless of whether keeping his or her job
is really an option.) Or, you may be trying to find out whether other employees are
involved.

With the advent of a state’s “medical marijuana” law chiefs and unions may
have trouble trying to sort out what rights an employer has to ask questions about
current drug use by officers or other employees. The sample Policy & Procedure
attached to this article prohibits officers from possessing marijuana even with a
state-issued card or from being a caregiver for someone with such card. A recently
issued informal opinion from the U.S. Equal Employment Opportunity Commission
stated that the Americans with Disabilities Act reinforces that position. According to
the EEOC, the ADA does not prohibit employers from asking applicants about
current illegal drug use.

“However, questions about past addiction to illegal drugs or questions about
whether an applicant has ever participated in a rehabilitation

program are disability-related inquiries because past drug addiction
generally is a disability,” the commission cautioned.

Note: This article will not include a discussion of immunity, union representation or
similar rights. Obviously, these are involved in many kinds of investigations, and this
article focuses primarily on drug violations. Where criminal conduct is potentially
involved, however, investigators must be familiar with this state’s immunity rules.
Similarly, being aware of a union member’s right to a “buddy” or union rep during
an interview that might lead to discipline is something an investigator must keep in
mind.

Multiple Potential Suspects

If you haven’t narrowed your investigation down to one suspect, follow the
guidelines for interviewing witnesses who may be suspects, above. Upon reaching
some conclusions about who's really responsible for the problem, you can switch to
the more direct approach in this section.

Your approach and questions will depend on the facts. Of course, the
potential scenarios are endless. The employee may have been seen using illegal
drugs, been caught with illegal drugs in his or her possession, or tested positive on a
random drug test. The employee may be acting intoxicated; if so, the employee may
be using illegal drugs, drinking alcohol, using legal drugs for a disability, or behaving
strangely for an entirely different reason.
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Given this wide variety, it’s impossible to give a list of sample questions. Here
are some guidelines and examples that will help you stay on the right track:

Start with background questions

Keeping in mind the suspected or reported problem, ask the employee
questions about the incident, area, or behavior.

Scenario:

Dispatcher Jacobs is suspected of using illegal drugs at work, and
possibly selling them to one of the janitors and another dispatcher. He
is away from his desk frequently, meets with non-employees in the
parking area and on the street outside of work, and spends a lot of
time on his cell phone and in the bathroom. He is jittery and anxious
most of the time, talks a lot to coworkers, and has been losing weight.
You might start this interview with basic questions about Dispatcher
Jacob’s job duties and schedule:

What is he supposed to be doing and where?

Does his job require collaboration with other employees?
How often and which ones?

Does his job require him to interface with outsiders? In what
way, and who are they?

Questions like these will help you evaluate the facts you've
learned from others about his behavior.

Give the employee a chance to respond

It’s only fair to tell the employee what has been said and ask for the
employee’s side of the story. But don’t reveal the name of the reporting employee.

Scenario:

The evening shift goes out for a happy hour once every month or so.
Although no one is required to attend, the Sergeant has made clear
that she thinks these events are important for team building; not
surprisingly, most officers attend when they can. Several have
reported that the Sergeant has been going out to the garage alone at
the last few get-togethers and returning with a different demeanor, to
the point of stumbling, slurring her words, and embarrassing herself.
After the last happy hour, although they did not smell or suspect
alcohol intoxication, an officer had to take away her car keys and drive
her home.

You can be very direct in this interview. You should still start with
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background information—about her shift, the purpose for the happy
hours, who comes, what people do there, and so on. But then, you can
simply say, “Do you use drugs at these events? What type of drugs do
you have? How would you characterize your behavior?” If the
Sergeant doesn’t come right out and admits that she’s been using
drugs, you can say, “Maria, some officers are concerned that you are
using drugs at these events. They have been worried about your
driving home, because you’ve disappeared during the get together and
returned with obvious changes in your demeanor. Are these reports
correct?”

Don’t Judge or Accuse

You aren’t going to get anything out of an employee whom you've just called
a pothead, and you might be creating unnecessary legal trouble. Even if you don’t
call an employee names, accusing someone of substance abuse isn’t likely to help
you convince the officer to get help; if the employee doesn’t actually have a problem,
you may even be violating the ADA.

Consent to Test

If you conclude that there are grounds to require a test under your department’s
policies, let the officer know—and tell@the employee that refusing to submit to a
test could result in termination (if that’s what your policy provides).

Scenario

Conrad, the new Records Clerk, has been seen ingesting marijuana
“edibles” in the bathroom by a coworker, who also reported that his
his eyes were red, and he was talking nonstop after his trip to the
restroom. You immediately meet with Conrad and notice the same
physical traits. You have reasonable suspicion to require an
immediate drug test, which your department’s policy allows. After you
question Conrad about the incident, you tell him, “Conrad, as you
know, our department’s policy allows for drug testing if we have
reason to suspect that an employee is using illegal drugs at work.
Based on a statement from your coworker and your appearance and
comments right now, I believe we have a reasonable suspicion. Will
you agree to take a drug test, and sign this consent form? [ have to
warn you that refusing to submit to a drug test could lead to
employment termination, as our policy clearly states.”

Evaluate the Evidence

In some drug use investigations, it’s relatively easy to reach a conclusion
about what happened. The suspected employee may admitBto the problem, there
may be too many witnesses to the employee’s drug use to deny, or the employee

29

January 16, 2019, Officer Discipline Penalty 60 Agenda Item 11 - Attachment 3
Guidelines Task Force Meeting Amended 12/19/18



may have tested positive in a drug test. In other cases, however—and particularly if
no testing was done—you’ll have to weigh the evidence and figure out what
happened.

Unlike a harassment or discrimination investigation, a case about drugs
typically doesn’t come down to a “he said, she said” scenario. More often, you’ll have
to decide whether only one person is telling the truth: the suspected employee.
There are a few factors you can use when analyzing the evidence that are
particularly likely to be relevant in drug use cases: demeanor, corroboration, and
plausibility.

Demeanor. Drug use causes physical symptoms and traits. Did the employee
smell of marijuana? Was the employee lethargic, dreamy, out of it, or dazed?
Was the employee jittery, talkative, nervous, or paranoid? Has the employee
lost weight? Were the employee’s eyes red? Of course, any of these facts
could have other explanations. But you should know the signs of using the
suspected drug, and look for them during your interview. If there’s enough
other evidence, the employee’s appearance and demeanor could help you
reach a conclusion.

Corroboration. If an employee claims that apparently intoxicated behavior
was due to a bad reaction to over-the-counter medication, for example, is
that story supported by a doctor’s note, statements of coworkers whom he
told of the problem when it was happening, or other evidence? If the
employee is accused of using drugs at work, what did the coworkers who sit
near her see?

Plausibility. This often comes up when judging an employee’s alternate
explanation for particular behavior or actions, such as why the employee was
in a particular place at a particular time, or what caused the employee’s
apparently intoxicated behavior. For example, an employee who is suspected
of dealing drugs spends a lot of time in the parking lot, and is often not where
he is supposed to be working. Does he have an explanation—and@if so, does
it make any sense? Similarly, an employee who claims that intoxicated
behavior is actually due to a prescription drug might need to explain why
that particular side effect only showed up at the department’s holiday party.

Take Action

If you conclude that an employee has used drugs at work or off-duty, the
chief or appointing authority will most likely have to discipline the employee. As
always, the level of discipline depends on the seriousness of the behavior. For
extreme misconduct such as possessing, selling or manufacturing drugs at work,
firing is clearly in order. In fact, most law enforcement agencies consider any drug
use sufficient reason for termination. Many departments and private employers also

30

January 16, 2019, Officer Discipline Penalty 61 Agenda Item 11 - Attachment 3
Guidelines Task Force Meeting Amended 12/19/18



choose to fire employees whose alcohol or drug use has injured other employees or
done costly damage to property.

What of employees who clearly have a problem with drugs and want to make a
change before losing their jobs? Private employers sometimes offer employees like
these structured help, through rehabilitation and/or last-chance or return-to-work
agreements. Law enforcement agencies are less inclined (or possibly even able) to
do so.

Document the Investigation

Document your investigation following your agency’s guidelines. Remember,
if a lawsuit is filed—by an employee who is fired for drug use or a bystander who is
injured by an officer who may have been intoxicated—your report could be used as
evidence. Clearly state the facts and conclusions you drew from them, but don’t
speculate. Making unwarranted assumptions can lead to legal problems.

Scenario: Officer O’Malley is reported for using marijuana and offering it to
other employees at the department’s holiday party. Because O’Malley offered
drugs to his supervisor, among others, he is forced to admit that the
allegations are true. The department investigates the incident, and ultimately
decides to fire the officer.

The investigator writes, “Patty admitted that he used marijuana at the
holiday party and offered it to others. In light of how serious this incident
was, it’s clear that Patty is unable to control his drug addiction. Accordingly, I
recommend that he be fired.”

The investigator has made a logical leap from the fact that the officer used
marijuana on one occasion to the assumption that Patty is a drug addict. The
facts don’t warrant this conclusion (maybe it was the first and last time he
used the drug), and there’s no need to go there. Once that sentence is deleted,
the report is accurate and unlikely to lead to legal trouble.

Unlike other types of investigations, an investigation into drug use often
creates or involves medical records, which you must handle appropriately. Any
document that reveals an employee’s disability—including drug addiction—counts
as a medical record, as do records of genetic information (which could arguably
include, for example, an employee’s statement during an interview that addiction
runs in the family). The safest legal policy is to treat all records that deal with an
employee’s drug use as confidential medical records. This means your entire
investigation file may have to be handled confidentially.

Under the ADA, you have an obligation to keep the employee’s medical
records and the facts they reveal confidential—that is, on documents and in files
that are separate from the rest of the employee’s personnel records, in a separate,
locked cabinet. Although the employee is of course free to share his or her situation
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with others, the ADA allows the department to make this information available only
to:

the employee’s supervisor, if the employee’s disability requires
restricted duties or a reasonable accommodation

. safety and first aid personnel, if the employee’s disability may require
medical treatment or special evacuation procedures

. insurance companies that require a medical exam, and
. government officials, if required by law.
Fair Credit Reporting Act.

If a drug lab conducts testing and reports the results directly to the employer,
those test results are not a consumer report subject to the Fair Credit Reporting Act
or FCRA. If, however, drug test results are reported to the employer by an
intermediary that contributes to the results in some way or compiles the results
along with other information about the employee (as an employee screening service
might do for prospective hires), the results might be subject to the FCRA’s
requirements. Check with the municipality’s or labor counsel.

Follow Up

Once your investigation is complete, there are still a few things to consider. You may
want to recommend some changes to department policies and practices, to prevent
future problems.

REFERENCES: A great source of information for investigators is a book entitled,
“The Essential Guide to Workplace Investigations” by Lisa Guerin, ].D. available on
www.nolo.com I relied heavily on its sections on substance abuse investigations in
preparing this article.

MEDICAL MARIJUANA USE
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ISSUE

POLICY & PROCEDURE NO. DATE:
X. XX
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MASSACHUSETTS POLICE
ACCREDITATION STANDARDS

REFERENCED: None

REVISION
DATE:

|. GENERAL CONSIDERATIONS AND GUIDELINES

Massachusetts voters decided that this state should join a growing number of
other states that currently have laws permitting and regulating the use of
marijuana for so-called “medical” purposes. Earlier, the voters “de-criminalized”
possession of an ounce or less of marijuana. Regardless of what Massachusetts
voters did, however, under federal law, marijuana remains a controlled substance
whose use, sale, and possession are federal crimes. In addition, possession of
more than an ounce of marijuana by persons without a medical marijuana
registration card or caregiver certificate, and possession of more than a 60-day
supply even with a “medical marijuana” registration card or caregiver certificate,
is still a crime under Massachusetts law. Growing and processing marijuana,
except in connection with a medical marijuana facility, is also still illegal.

Marijuana is listed as a Schedule | controlled substance under the federal
Controlled Substances Act, 21 U.S.C. Sec. 812(b)(1). It is on the most restricted
schedule, along with such drugs as heroin, LSD, or Ecstasy. Its sale, use, or
possession is a federal crime. Further, the U.S. Food and Drug Administration
has determined that marijuana has a high potential for abuse, has no currently
accepted medical use in treatment in the U.S., and lacks an accepted level of
safety for use under medical supervision. 66 Fed. Reg. 20052 (2001).

Section 7 of the citizens’ petition adopted in November 2012 includes the
following under “Limitations of Law”:

(D) Nothing in this law requires any accommodation of any on-site medical
use of marijuana in any place of employment, ..., in any correctional
facility, or of smoking medical marijuana in any public place.
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II. POLICY

The consistent policy of this department has been that this department does
not tolerate the violation of any state or federal law by employees. However,
in order to avoid any confusion following the adoption of recent ballot
initiatives, department members are reminded that it is the policy of this
department that:

A. Employees shall not, on or off the job, ingest, use or otherwise consume
marijuana or THC as defined in Chapter 94C of the General Laws. This
prohibition applies to use of any form of such drugs, including but not
limited to smoking, injecting or eating, by itself or in combination with other
products.

B. The presence of any detectable amount of marijuana or THC in the
employee's system while at work, while on the premises of the
department, or municipal property, or while conducting or performing
department business is prohibited.

C. While under the influence of marijuana or THC, Employees shall not:

1. operate any department equipment, including but not limited to
motor vehicles, computers, or breathalyzer machines;

2. perform any law enforcement function, including but not limited to
making arrests, stopping motor vehicles, interrogating suspects,
booking prisoners, taking fingerprints, accessing files, performing
CORI or other background checks, and dealing with the public.

3. possess or use any firearm, electronic weapon (e.g., TASER),
baton, OC Spray (or similar device), handcuffs or any weapon or
device capable of inflicting pain on a subject.

D. Employees shall not apply for, possess or use a medical marijuana
registration card for themselves or others.

E. Employees shall not apply for or serve as a caregiver for a person in
possession of a medical marijuana certificate or registration card.

F. Employees are not permitted to own, operate, manage, invest or be
financially involved in, or be otherwise involved in the operation or
management in any way of any marijuana cooperative, dispensary,
business or location that is used to manufacture, grow, process, use, sell
or dispense marijuana for any reason, including but not limited to so-called
medical purposes, or any location that is involved in the sale or distribution
of any paraphernalia that can be used for any of the above.

[Il. DEFINITIONS

The following definitions are taken from the ballot initiative approved by
Massachusetts voters in November 2012, effective January 1, 2013:
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(G) “Marijuana,” has the meaning given “marihuana” in Chapter 94C of the
General Laws.

(H) "Medical marijuana treatment center" shall mean a not-for-profit entity, as
defined by Massachusetts law only, registered under this law, that acquires,
cultivates, possesses, processes (including development of related products
such as food, tinctures, aerosols, oils, or ointments), transfers, transports,
sells, distributes, dispenses, or administers marijuana, products containing
marijuana, related supplies, or educational materials to qualifying patients or
their personal caregivers.

(I) "Medical use of marijuana" shall mean the acquisition, cultivation,
possession, processing, (including development of related products such as
food, tinctures, aerosols, oils, or ointments), transfer, transportation, sale,
distribution, dispensing, or administration of marijuana, for the benefit of
qualifying patients in the treatment of debilitating medical conditions, or the
symptoms thereof.

(J) "Personal caregiver" shall mean a person who is at least twenty-one (21)
years old who has agreed to assist with a qualifying patient's medical use of
marijuana. Personal caregivers are prohibited from consuming marijuana
obtained for the personal, medical use of the qualifying patient.

An employee of a hospice provider, nursing, or medical facility providing care
to a qualifying patient may also serve as a personal caregiver.

(K) "Qualifying patient" shall mean a person who has been diagnosed by a
licensed physician as having a debilitating medical condition.

(L) “Registration card” shall mean a personal identification card issued by the
Department to a qualifying patient, personal caregiver, or dispensary agent.
The registration card shall verify that a physician has provided a written
certification to the qualifying patient, that the patient has designated the
individual as a personal caregiver, or that a medical treatment center has met
the terms of Section 9 and Section 10 of this law. The registration card shall
identify for the Department and law enforcement those individuals who are
exempt from Massachusetts criminal and civil penalties for conduct pursuant
to the medical use of marijuana.

IV. PROCEDURES

Marijuana remains an illegal controlled substance by Federal Statute. As
such, no member of the department, qualified or not by the so-called
Massachusetts Medical Marijuana Act, shall be considered "fit for duty"
regardless of their position if they are using, smoking or ingesting marijuana
or THC, even for so-called medical purposes.
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A. Any member of the department that has a detectable quantity of
marijuana, THC, or any other compound in their body or blood from
using or ingesting marijuana or THC, shall be considered "unfit for
duty" and as such shall not be permitted to work or perform any job
function.

B. Any employee or volunteer of the department that has applied for,
intends to apply for, has received, or been denied a card as a
"qualifying patient" under the Massachusetts Medical Marijuana Act,
shall immediately notify the Chief of Police of any such action in
writing.

C. Any employee or volunteer of the department that has applied for,
intends to apply for, has received, or been denied a card as a
"caregiver" under the so-called Massachusetts Medical Marijuana Act,
shall immediately notify the Chief of Police of any such action in
writing.

D. Any employee or volunteer of the department that has any person
living within their residence or in any property they own, manage or are
under the control of that is considered under the so-called
Massachusetts Medical Marijuana Act to be a "qualified patient" or
"caregiver" shall immediately notify the Chief of Police in writing
indicating the person’s name, the location in question and what
relationship the department member has with the person(s) and/or
location.

E. Any member of the department who tests positive for marijuana, or any
detectable amount of any prohibited or illegal substance shall be
immediately relieved of duty, surrender any and all department owned
firearms, firearms license or identification cards, as well as any police
identification cards, and shall not be permitted to perform any police
function or possess any firearm in accordance with employment as a
member of this department.

F. No member of the department shall be permitted to be a "caregiver" as
defined by the so-called Massachusetts Medical Marijuana Act and/or
the Massachusetts Department of Public Health for any person, unless
so authorized in writing by the Chief of Police. Permission maybe
granted by the Chief of Police to allow a member to be a "caregiver" in
extreme circumstances and only for a department member’s
immediate family who is residing with the department member. No
precedent will be set if any such permission is granted and the
department may alter, amend or revoke this provision at any time.
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V. FIREARMS LICENSING

An open letter to all federal firearms licensees issued by the U.S. Dept. of
Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) on Sept.
21, 2011, made it clear that those who are users of medical marijuana,
including those doing so in compliance with state law, should not be allowed
to purchase, possess or use firearms or ammunition.

A. Under 18 U.S.C. Sec. 922(g)(3), it is unlawful for any person who is an
unlawful user of or addicted to any controlled substance” (as defined
by the Controlled Substances Act) to ship, transport, receive or
possess firearms or ammunition. Since marijuana is a Schedule |
controlled substance, and there are no exceptions in federal law for
marijuana purportedly used for medicinal purposes, even if such use is
sanctioned by state law, medical marijuana users may not be sold or
possess firearms or ammunition.

B. Federal law further makes it a crime to sell or otherwise dispose of a
firearm or ammunition to anyone knowing “or having reasonable cause
to believe” that the person unlawfully uses a controlled substance,
such as marijuana. 18 U.S.C. Sec. 922(d)(3). A federal regulation, 27
C.F.R. Sec. 478.11, allows an inference of current illegal use of a
controlled substance to be drawn from “evidence of a recent use or
possession of a controlled substance or a pattern of use or possession
that reasonably covers the present time.”

C. According to the ATF, a person who uses medical marijuana, even in
compliance with state law, should answer “yes” to question 11.e. (“Are
you an unlawful user of, or addicted to, marijuana or any depressant,
stimulant, narcotic drug, or any other controlled substance?”) on ATF
Form 4473, Firearms Transaction Record. And licensed firearms
dealers may not transfer firearms or ammunition to them. Even if the
person answers “no” to this question concerning the use of controlled
substances, the ATF takes the position that it is a violation of federal
law to transfer a weapon or ammunition to them if a person has
‘reasonable cause to believe” that they use medical marijuana, such
as if they have a card authorizing them to possess medical marijuana
under state law.

D. Since the ability to lawfully possess both firearms and ammunition is
an essential function of the job, the use of marijuana by a member of
this department is a legitimate basis for their termination. In fact, the
ATF memo’s reasoning makes it highly questionable as to how a
department could be legally justified in issuing a firearm or ammunition
to a known user of medical marijuana. Similar issues have previously
arisen concerning officers barred from possessing weapons because
of prior convictions for domestic violence offenses. In 1996, the
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Congress passed a Defense Appropriations Act. Sec. 658 of that law
made it unlawful for any person who has been convicted of a domestic
violence misdemeanor to possess a firearm or ammunition. There is no
exception for persons who must carry a firearm on their jobs: law
enforcement officers, security guards, or members of the Armed
Forces. Courts have upheld this restriction.
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FDLE Medicinal/Recreational Marijuana Survey

State-Legalized Medicinal Marijuana: State-Legalized Recreational Marijuana:
State . :
Use by Officers Use by Officers
Yes. Yes.
Al Cannot use marijuana within one year of hire date and | Cannot use marijuana within one year of hire date and
aska e . . e . . :
certification will be revoked for marijuana use after | certification will be revoked for marijuana use after becoming
becoming employed. employed.
Yes.
Arkansas Law enforcement officers would be required to use sick | No.
leave while using medical marijuana.
Yes. Yes.
Use is prohibited based on interpretation of federal law | Use is prohibited based on interpretation of federal law regarding
California regarding drug use and possession of a firearm, drug use and possession of a firearm, regardless if the officer
regardless if the officer has obtained medical marijuana | has obtained medical marijuana authorization under California
authorization under California law. law.
Yes. Yes.
Colorado While there is no specific prohibition, most agencies in While there is no specific prohibition, most agencies in Colorado
Colorado prohibit use by their officers based on federal | prohibit use by their officers based on federal law making
law making marijuana illegal. marijuana illegal.
Yes.
While there is a requirement for a negative drug screen
Delaware for marijuana for all police applicants (no exceptions) no | No.
specific regulation regarding past usage exists and is
determined by each agency.
Florida Yes. No.
Guam Yes. I , Yes. - )
No prohibition for officers. No prohibition for officers.
Idaho No No.
llinois Yes. | Y | No. o | )
The use of medical marijuana is prohibited for officers. State laws criminalize the use of recreational marijuana.
Kansas No. No.
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FDLE Medicinal/Recreational Marijuana Survey

State-Legalized Medicinal Marijuana: State-Legalized Recreational Marijuana:
State . .
Use by Officers Use by Officers
Yes (Currently no physicians are prescribing).
Louisiana Currently no prohibition for officer, but no allowance No.
either.
Yes. Yes.
Maine Currently rely on federal prohibition of officers carrying Currently rely on federal prohibition of officers carrying firearms
firearms while using a federally scheduled drug. while using a federally scheduled drug.
Yes.
Maryland Current regulations prohibit current use and any usage | No.
within the 3 years prior to certification.
Yes. Yes.
POST does not have the authority to establish POST does not have the authority to establish regulations
Massachusetts | regulations prohibiting use; however state chiefs of prohibiting use; however state chiefs of police association has
police association has issued a legal opinion advising issued a legal opinion advising that police agencies have the
that police agencies have the jurisdiction to prohibit use. | jurisdiction to prohibit use.
Michigan Yes. I , No.
No prohibition for officers.
Yes (Treatment is limited to individuals with debilitating
Mississiopi epileptic conditions from a solution prepared from
ississippi ; No.
cannabis plant extract).
No prohibition for officers.
Missouri No No.
Yes.
No prohibition for officers, but if charged and convicted
Montana of distributing marijuana it would be a felony and they No.
would not meet the minimum qualifications for
appointment.
Nebraska No No.
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FDLE Medicinal/Recreational Marijuana Survey

State-Legalized Medicinal Marijuana:

State-Legalized Recreational Marijuana:

State Use by Officers Use by Officers
Yes. Yes
State law and regulatlons prohibit F.he use of, or State law and regulations prohibit the use of or dependence on
dependence on, illegal drugs (marijuana remains a . ; : . o
Nevada ) " illegal drugs (Marijuana remains a federal crime). In addition
federal crime). In addition state law allows and . .
) . g state law allows and encourages police agencies to adopt
encourages police agencies to adopt policies that Y - -
" ; policies that prohibit the on and off duty use of marijuana.
prohibit the on and off duty use of marijuana.
New Jersey ves. No.
Currently reviewing implications for officers.
Yes. No.
The law does not bar the enforcement of a policy
prohibiting an employee (any profession) from
performing his or her employment duties while impaired
New York :
by a controlled substance. Law also does not require
any person or entity to do any act that would put the
person or entity in violation of federal law or cause it to
lose a federal contract or funding.
Yes. No.
North Dakota While there are no specific prohibitions, the'POST may
deny, refuse to renew, suspend, revoke, or impose
probationary conditions.
Yes. No.
Ohio While there are no specific prohibitions, any employer
may enforce a drug free workplace.
Yes. Yes.
Oregon The legal use of marijuana is treated the same as For certification purposes legal use is not restricted, individual

alcohol for certification purposes-it is not a disqualifier.

employers may develop employment policies if they want to
prohibit recreational use.

South Carolina

No.

No.
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FDLE Medicinal/Recreational Marijuana Survey

s State-Legalized Medicinal Marijuana: State-Legalized Recreational Marijuana:
tate Use by Officers Use by Officers
Yes (authorization for legal use is limited to cannabis oil | No.
Tennessee for intractable seizures only)
No prohibition for officers.
o No. Yes.
Virgin Islands Possession of less than one ounce is a civil penalty.
Virginia No. No.
Yes. Yes.
Washington Use by officers is regulated by each agency; no Use by officers is regulated by each agency; no prohibition in
prohibition in POST laws. POST laws.
Yes (taking effect in late 2018). No.
West Virginia | No specific prohibition for officers. If an officer was charged and convicted it would prompt a
certification review.
4
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1 Certification and Employment or Appointment Chapter 11B-27

2  RULETITLES: RULE NOS.:

3 1. Moral Character. 11B-27.0011

4 2. Certification, Employment or Appointment, Reactivation, and 11B-27.002

5 Terminating Employment or Appointment of Officers.

6 3. High School Graduation or Equivalent. 11B-27.0021

7 4. Fingerprint Processing and Criminal Record Results. 11B-27.00211

8 5. Maintenance of Officer Certification. 11B-27.00212

9 6. Temporary Employment Authorization. 11B-27.00213
10 7. Background Investigations. 11B-27.0022
11 8. Controlled Substance Testing Procedures. 11B-27.00225
12 9. Duty to Report, Investigations, Procedures 11B-27.003
13 10. Probable Cause Determination. 11B-27.004
14 11. Revocation or Disciplinary Actions; Disciplinary Guidelines; Range 11B-27.005
15 of Penalties; Aggravating and Mitigating Circumstances.
16 12. Denial of Certification. 11B-27.007
17 13. Canine Team Certification. 11B-27.013
18 14. Implementation of the Law Enforcement Officers Safety Act of 2004. 11B-27.014

19 11B-27.0011 Moral Character.

20 (1) For the purpose of certification, employment, or appointment, pursuant to procedures established by
21  paragraph 11B-27.002(1)(g) and Rule 11B-27.00225, F.A.C., the employing agency is responsible for conducting a
22 thorough background investigation to determine the moral character of an applicant, pursuant to Section 943.13(7),
23 FES.

24 (2) The unlawful use of any controlled substances pursuant to Rule 11B-27.00225, F.A.C., by an applicant for
25 certification, employment, or appointment, at any time proximate to the submission of application for certification,
26 employment, or appointment, conclusively establishes that the applicant is not of good moral character pursuant to
27 Section 943.13(7), F.S. The unlawful use of any controlled substances specified in Rule 11B-27.00225, F.A.C., by
28  an applicant may or may not conclusively establish that the applicant is not of good moral character pursuant to
29 Section 943.13(7), F.S., depending upon the type of controlled substance used, the frequency of use, and the age of
30  the applicant at the time of use. Nothing in this rule chapter is intended to restrict the requirements of Section
31 943.13(7), F.S., to controlled substance use only.

32 (3) Upon written request and submission of materials, the Commission shall evaluate the qualification of an
33 applicant to determine compliance with “good moral character” pursuant to this rule section. Written materials
34  submitted to the Commission upon request for reinstatement of certification shall include, if available, all prior
35  Commission disciplinary records, agency disciplinary records, victim statement(s), or citizen input. The Notice of
36 Petition for reinstatement shall be published in the Florida Administrative Register or in the jurisdiction of the
37 petitioning agency.

38 (4) For the purposes of the Criminal Justice Standards and Training Commission’s implementation of any of
39  the penalties specified in Section 943.1395(6) or (7), F.S., a certified officer’s failure to maintain good moral
40  character required by Section 943.13(7), F.S., is defined as:

41 (a) The perpetration by an officer of an act that would constitute any felony offense, whether criminally
42 prosecuted or not.
43
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44 (b) Except as otherwise provided in Section 943.13(4), F.S., a plea of guilty or a verdict of guilty after a
45 criminal trial for any of the following misdemeanor or criminal offenses, notwithstanding any suspension of
46  sentence or withholding of adjudication, or the perpetration by an officer of an act that would constitute any of the
47  following misdemeanor or criminal offenses whether criminally prosecuted or not:

48 1. Sections 316.193, 327.35, 365.16(1)(c),(d), 414.39, 741.31, 784.011, 784.03, 784.047, 784.048, 784.05,
49 784.049(3)(a), 784.046(15), 790.01, 790.10, 790.15, 790.27, 794.027, 796.07, 800.02, 800.03, 806.101, 806.13,
50  810.08, 810.14, 812.014, 812.015, 812.14, 817.235, 817.49, 817.563, 817.565, 817.61, 817.64, 827.04, 828.12,
51 831.30, 831.31(1)(b), 832.05, 836.12(2), 837.012, 837.05, 837.055, 837.06, 839.13, 839.20, 843.02, 843.03, 843.06,
52 843.085, 847.011, 856.021, 870.01, 893.13, 893.147, 901.36 914.22, 934.03, 944.35, 944.37, and 944.39, F.S.

53 2. Any principal, accessory, attempt, solicitation, or conspiracy, pursuant to Chapter 777, F.S., which had the
54 crime been committed or completed would have been a felony offense; or

55 3. The perpetration of an act in any jurisdiction other than the State of Florida, which if committed in the State
56  of Florida would constitute any offense listed in this rule section.

57 (c) The perpetration by an officer of acts or conduct that constitute the following offenses:

58 1. Excessive use of force, defined as a use of force on a person by any officer that is not justified under

59 Sections 776.05 or 776.07, F.S., or a use of force on an inmate or prisoner by any correctional officer that would not
60 be authorized under Section 944.35(1)(a), F.S.

61 2. Misuse of official position, defined by Section 112.313(6), F.S.

62 3. Having an unprofessional relationship with an inmate, detainee, probationer or parolee, or community
63  controllee. An unprofessional relationship is defined as:

64 a. Having written or oral communication with an inmate, detainee, probationer or parolee, or community
65  controllee that is intended to facilitate conduct prohibited by this rule section; or

66 b. Engaging in physical contact not required in the performance of official duties, and is defined as kissing,
67  fondling of the genital area, buttocks, or breasts, massaging or similar touching, holding hands, any other physical
68  contact normally associated with the demonstration of affection or sexual misconduct as applied to all certifications,
69  which is defined in Section 944.35(3), F.S.

70 c. Engaging in a romantic association with an inmate, detainee, probationer, parolee, or community controlee.
71 “Romantic association” is defined as the exchange of telephone calls, pictures, letters, greeting cards, or any other
72 form of oral or written communication which expresses feelings or thoughts of affection or the desire to engage in a
73 romantic relationship whether emotional or physical. This subsection shall not apply to an officer who is legally
74 married to an inmate, detainee, probationer or parolee, or community controlee in the community, nor does it apply
75  to any officer who has no knowledge, or reason to believe, that the person with whom the officer has engaged in a
76 romantic association is an inmate, detainee, probationer or parolee, or community controlee.

77 4. Sexual harassment pursuant to and consistent with decisions interpreting 29 C.F.R. 1604.11, including
78  unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature,
79 when the harassment involves physical contact or misuse of official position and when:

80 a. Submission to such conduct is made either explicitly or implicitly a term or condition of an individual’s
81 employment; or

82 b. Submission to or rejection of such conduct by an individual is used as the basis for employment decisions
83  affecting such individual; or

84 c. Such conduct has the purpose or effect of unreasonably interfering with an individual’s work performance
85  or creating an intimidating, hostile, or offensive working environment.

86 5. Engaging in oral, anal, or vaginal penetration by, or union with, the sexual organ of another person or
87 engaging in anal or vaginal penetration by any other object while on duty, or at any time the officer is acting under
88  the color of authority as a Commission-certified criminal justice officer, and not done for a bona fide medical
89 purpose or in the lawful performance of the officer’s duty.

90 6. False statements during the employment application process.
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91 7. Conduct that subverts or attempts to subvert the State Officer Certification Examination process pursuant to
92  Rule 11B-30.009, F.A.C.

93 8. Conduct that subverts or attempts to subvert the Basic Abilities Test process pursuant to subsection
94  11B-35.0011(1), F.A.C.
95 9. Conduct that subverts or attempts to subvert the examination process for Commission-approved training at

96  a Commission-certified training school or an employing agency promotional examination process which shall
97 include the following:

98 a. Removing from the examination room any of the examination materials.

99 b. Reproducing or reconstructing any portion of the examination.
100 c. Aiding by any means in the reproduction of any portion of the examination.
101 d. Selling, distributing, buying, receiving, or having unauthorized possession of any portion of a past, current,
102 or future examination.
103 e. Communication with any other examinee during the administration of the examination.
104 f.  Copying answers from another examinee, or intentionally allowing one’s answers to be copied by another
105  examinee during the administration of the examination.
106 g. Having in one’s possession during the administration of the examination, any books, notes, written or
107 printed materials, or data of any kind, not supplied as part of, or required for, the test administration.
108 h.  Falsifying or misrepresenting information required for admission to the examination.
109 i. Impersonating an examinee.
110 J.  Having an impersonator take the examination on one’s behalf.
111 k. Disrupting the test administration.
112 I.  Revealing the test questions or other information that would compromise the integrity of the examination.
113 10. Any overt, conspicuous, or public act of a sexual or simulated sexual nature which is likely to be observed
114 by others.
115 11. Any willful and offensive exposure or exhibition of his or her sexual organs in public or on the private
116  premises of another or so near thereto as to likely be seen except in any place provided or set apart for that purpose.
117 12. Willful failure of the agency administrator to comply with Chapter 943, F.S., as it pertains to the Criminal
118  Justice Standards and Training Commission or Commission rules.
119 13. Intentional abuse of a Temporary Employment Authorization, pursuant to Section 943.131(1), F.S.
120 14. Misuse of Electronic Database. Willfully and knowingly accessing an electronic database within the trust

121  of an officer, by using said database to access restricted information for an illegitimate or personal purpose with bad
122 intent. Bad intent may be evidenced by:

123 a. A pattern of misuse that demonstrates improper accesses or violations.

124 b. If the violation occurred after the officer received agency or Commission discipline for improperly
125  accessing a computer database, or after the officer received formal training on the database(s) that includes
126  provisions on the improper use of said database(s).

127 c. The existence of a current or past non-amicable or otherwise contentious relationship between the officer
128  and the subject of the query, or when the purpose of the query is to identify person(s) linked or associated to said
129  relationship.

130 d. Pre-textual queries based on age, race, sex, gender, or other personal identifying characteristics.

131 e. Any additional action taken by the officer as a result of the information obtained from the query, for
132 example, retaining, copying, or reproducing the information obtained from the query, or disseminating information
133 not listed as confidential or exempt in Chapter 119, Florida Statutes, obtained as a result of the query.

134
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135 15. Discriminatory Conduct:

136 a. The perpetration by the officer of either a course of conduct or a single egregious act that evidences
137 discriminatory conduct based on race, color, religion, sex, pregnancy, national origin, age, handicap, or sexual
138 orientation, which does not involve an expression of public concern, and which causes a clear and substantial belief
139 in the mind of a reasonable person that the officer cannot perform the duties of office in a fair and impartial manner,
140  with respect for the rights of others and laws of the state and nation; or

141 b.  Knowingly, willfully, and actively participating in any activity committed with the intent to benefit,
142 promote, or further the interests of a “hate group”, as defined in Section 874.03(6), Florida Statutes.

143 c. For the purposes of this section, an expression of public concern shall mean an expression by an individual
144 as a citizen that relates to any matter of political, social, or other concern of the community. Expressions of public
145 concern are determined by the content, form, and context of the given act or course of conduct, viewed by the
146  totality of the record.

147 (d) A certified officer’s unlawful injection, ingestion, inhalation, or other introduction of any controlled
148  substance, as defined in Section 893.03, F.S., into his or her body as evidenced by a drug test in accordance with
149  Sections 112.0455, 440.102, or 944.474, F.S.

150 (5) A certified officer’s failure to maintain good moral character as defined in subsection (4) of this rule
151  section by committing a violation involving perjury or false statement in a court proceeding, shall not include a
152  statement which was recanted. If the violation involving perjury or false statement is alleged to have occurred in the
153 performance of regularly required work duties or the course of an administrative or disciplinary investigation, a
154 certified officer’s failure to maintain good moral character as defined in subsection (4) of this rule section shall not
155 include a statement in which the officer making the statement conceded such statement to be false prior to the
156 employing agency’s conclusion of the internal affairs investigation in which the false statement related to a material
157  fact or within 10 calendar days of making the false statement, whichever occurs first. For purposes of this
158 subsection, the employing agency’s internal affairs investigation shall be deemed to be at a conclusion upon the
159 investigator’s execution of the statement required by Section 112.533(1)(a)2., F.S.

160 (6) The employing agency shall forward to the Commission the agency’s investigative report pursuant to
161  procedures established in Rule 11B-27.003, F.A.C., when an allegation has been made that an officer has failed to
162 maintain good moral character, as defined in subsection (4) of this rule section, and has been sustained by the
163 employing agency, or an act of conduct by the officer has resulted in the officer’s arrest. The report shall be
164  forwarded immediately upon separation of the officer from employment, or, if the officer is not separated from
165 employment, within 45 days from the date an allegation has been sustained, as set forth in this rule section.

166 (7) Commission staff’'s decision to initiate presentation of a case for a Commission Probable Cause
167 Determination shall be based upon the following conditions:

168 (&) Whether the allegations against the officer constitute a violation of subsection (4) of this rule section or
169 Section 943.13(4), F.S;

170 (b) Whether there is evidence of probable cause to support the filing of a complaint; and

171 (c) Whether a Letter of Acknowledgment is warranted pursuant to subsections 11B-27.004(7)—(11), F.A.C.

172 Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.13(7), 943.1395(7) FS. History—New 1-7-
173 85, Formerly 11B-27.011, Amended 7-13-87, 10-25-88, 12-13-92, 9-5-93, 1-19-94, 8-7-94, 11-5-95, 1-2-97, 7-7-99,
174 8-22-00, 11-5-02, 4-11-04, 11-30-04, 3-27-06, 3-21-07, 6-9-08, 4-16-09, 6-3-10, 5-21-12, 3-13-13, 5-29-14,
175  7-29-15, 9-4-16, 8-15-18.
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176 11B-27.002 Certification, Employment or Appointment, Reactivation, and Terminating Employment or
177  Appointment of Officers.

178 (1) Certification or Reactivation of Certification. Prior to submitting an application for certification or
179 reactivation of certification for a law enforcement, correctional, or correctional probation officer, the employing
180  agency shall collect and verify documents establishing that an applicant has complied with the requirements of
181 Section 943.13, F.S. Verified documents shall be maintained in the officer’s training file at the employing agency.
182  The following documents are required for verification of an applicant’s compliance with this rule section:

183 (a) Evidence of the applicant’s age and citizenship verified by any of the following documents:

184 1. Copy of birth certificate; or

185 2. Copy of court documentation that attests to birth; or

186 3. Current and valid U.S. passport that indicates U.S. citizenship and birth date; or

187 4. Report of Birth Abroad of a Citizen of the United States, issued by a U.S. Consular Office; or

188 5. Certificate of Naturalization from the United States Department of Immigration and Naturalization.

189 (b) Evidence that the applicant is a high school graduate or its equivalent pursuant to Rule 11B-27.0021,
190 F.AC.

191 (c) Evidence that an applicant’s fingerprints have been processed by the Federal Bureau of Investigation or the

192 Florida Department of Law Enforcement, if identified as a single state offender or multi-state offender, pursuant to
193  Rule 11B-27.00211, F.A.C.

194 (d) A Physician’s Assessment, form CJSTC-75, revised August 4, 2016, effective 7/2017 hereby incorporated
195 by reference, http://www.flrules.org/Gateway/reference.asp?No=Ref-08441, or an equivalent form signed by a
196 physician, certified advanced registered nurse practitioner, or physician assistant licensed in the United States or its
197  territories, verifying the applicant’s fitness to perform the duties of an officer pursuant to Section 943.13(6), F.S.
198 Form CJSTC-75 can be obtained at the following FDLE Internet address:
199 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.
200 A copy of the officer’s position description shall be reviewed by the physician to ensure that the applicant can meet
201  the physical standards required of the position. A Patient Information, form CJSTC-75A, revised November 8,
202 2007, hereby incorporated by reference, may also be provided to the examining physician, certified advanced
203 registered nurse practitioner, or physician assistant for reference. Form CJSTC-75A can be obtained at the following
204 FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission
205  staff at (850) 410-8615. The CJSTC-75 form or equivalent, shall be completed with each new employment or
206  appointment of an officer, and shall not be completed more than one year prior to an officer’s employment or
207  appointment. A CJSTC-75 form prepared for a specific employing agency shall not be used by any other employing
208 agency.

209 (e) Evidence, by verification of military records, that the individual has not received a dishonorable discharge
210  from any of the Armed Forces of the United States, pursuant to paragraph 11B-27.0022(2)(c), F.A.C.
211 (f) An Affidavit of Applicant, form CJSTC-68, revised August 10, 2017, effective 8/2018, hereby incorporated

212 by reference https://www.flrules.org/Gateway/reference.asp?No=Ref-09672, executed by the applicant attesting that
213  the applicant complies with the employment or appointment qualifications pursuant to Sections 943.13(1)-(10), F.S.
214 Form CJSTC-68 can be obtained at the following FDLE Internet address:
215 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.

216 (g) Evidence that a thorough background investigation was conducted not more than one year prior to the date
217 of employment or appointment as an officer or civilian officer trainee, pursuant to Rule 11B-27.0022, F.A.C. A
218  thorough background investigation shall be conducted in conjunction with an officer’s employment or appointment,
219 regardless of existing evidence that a thorough background investigation of the officer was conducted for a previous
220  employment or appointment.

221 (h) Evidence that the applicant has successfully completed a Commission-approved Basic Recruit Training
222 Program, pursuant to Rules 11B-35.002 and 11B-35.003, F.A.C., and has achieved a passing score on the State
223 Officer Certification Examination for the discipline for which certification is being sought pursuant to Section
224 943.13(10), F.S.
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225 (2) The employing agency administrator is required, within 30 days of hire, to submit to Commission staff or
226 electronically transmit through the Commission’s Automated Training Management System (ATMS), and maintain
227 on file a Registration of Employment Affidavit of Compliance, form CJSTC-60, revised December 16, 2010
228 (effective 3/2013), hereby incorporated by reference https://www.flrules.org/Gateway/reference.asp?No=Ref-02235,
229  attesting to compliance by the employing agency with the following requirements. Form CJSTC-60 can be
230  obtained at the following FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by
231 contacting Commission staff at (850) 410-8615.

232 (a) For law enforcement, correctional, and correctional probation officer applicants who have not been
233 previously certified and who have complied with the certification requirements pursuant to Sections 943.13(1)-(10),
234 F.S., the employing agency shall certify to the Commission that the applicant is eligible for certification by
235  submitting to Commission staff or electronically transmitting through the Commission’s Automated Training
236 Management System (ATMS), a completed Officer Certification Application, form CJSTC-59, revised December
237 16, 2010 (effective 3/2013), hereby incorporated by reference
238 https://www.flrules.org/Gateway/reference.asp?No=Ref-02234, within 30 days of the applicant’s compliance with
239  the certification requirements, notwithstanding whether the applicant is separated from employment. Upon receipt
240  of an Officer Certification Application Deficiency Notification, form CJSTC-259, revised November 8, 2007,
241 hereby incorporated by reference, the employing agency shall maintain on file, a copy of form CJSTC-59 and any
242 other employment documentation. Forms CJSTC-59 and CJSTC-259 can be obtained at the following FDLE
243 Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at
244 (850) 410-8615. The employing agency shall submit a copy of form CJSTC-259 and the missing or deficient
245  documentation to Commission staff within 90 days of the date the form was signed and issued to the agency.
246 Failure by the employing agency to submit missing or deficient documentation within the required 90 days may
247 result in denial of an applicant’s request for certification. An officer applicant shall not work as a sworn officer
248 prior to meeting the requirements of Section 943.13, F.S., except as authorized pursuant to Section 943.131, F.S.

249 (b) Name changes shall be verified by the employing agency through verification of information on legal
250  documents such as a marriage license or official name change documents. To document an officer’s name change, a
251 completed Name Change Application, form CJSTC-79, revised November 8, 2007, hereby incorporated by
252 reference, and a copy of supporting documentation shall be submitted to Commission staff. Form CJSTC-79 can be
253 obtained at the following FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by
254  contacting Commission staff at (850) 410-8615.

255 (3) Employment requirements pursuant to Sections 943.13, F.S., shall be documented on an Agency New Hire
256 Report, form CJSTC-207, revised November 8, 2007, hereby incorporated by reference. Form CJSTC-207 can be
257 obtained at the following FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by
258  contacting Commission staff at (850) 410-8615.

259 (@) The files of newly hired officers are subject to an on-site inspection by Commission staff to ensure
260  compliance with the requirements of Chapter 943, F.S., and Rule Chapter 11B-27, F.A.C. All documents collected
261 in conjunction with the background investigation shall be available for review. The following documents shall be
262 reviewed for completeness:

263 1. A Registration of Employment Affidavit of Compliance form CJSTC-60.

264 2. An Employment Background Investigative Report, form CIJSTC-77, revised December 16, 2010 (effective
265 3/2013), hereby incorporated by reference https://www.flrules.org/Gateway/reference.asp?No=Ref-02237. Form
266 CJSTC-77 can be obtained at the following FDLE Internet address:
267 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.
268 3. An Affidavit of Applicant form CJSTC-68.

269 4. A Temporary Employment Authorization Statement, form CISTC-65, revised November 5, 2015, effective
270  9/2016, hereby incorporated by reference http://www.flrules.org/Gateway/reference.asp?No=Ref-07372. Form
271 CJSTC-65 can be obtained at the following FDLE Internet address:
272 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.
273 5. Proof of age documentation.

274 6. Proof of citizenship documentation.
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275 7. Legal document(s) for name change.

276 8. High School Diploma, GED, and Equivalency of Foreign and Non-Public High School Curriculum
277 pursuant to subsection 11B-27.0021(1), F.A.C.
278 9. A copy of the most recently issued DD 214, or other official documents from the United States Military

279 denoting the discharge status or copy of the officer’s current military identification. Wording on the documentation
280  shall indicate the discharge was any discharge other than dishonorable.

281 10. An FBI Civil Applicant Response provided from a Live Scan device by the Florida Department of Law
282 Enforcement (FDLE) Certified Mail Application, with the National Crime Information Center (NCIC) criminal
283 history record attached, and an FDLE Customer Summary Report and Transaction Listing with the Florida Criminal
284 Information Center (FCIC) criminal history record attached. If a Civil Applicant Response is not received by the
285  agency, the FCIC Criminal History indicating no single state or multi-state offender criminal history record exists
286  shall be proof the applicant’s fingerprints have been processed.

287 11. An Exemption-From-Training, form CJSTC-76, revised August 10, 2017, effective 8/2018, hereby
288 incorporated by reference_http://www.flrules.org/Gateway/reference.asp?No=Ref-09673, and an Exemption-From-
289  Training Proficiency Demonstration, form CJSTC-76A, revised August 10, 2017, effective 8/2018, hereby
290 incorporated by reference http://www.flrules.org/Gateway/reference.asp?No=Ref-09676, for previous Florida and
291 out-of-state, federal, or military officers, if the officer used this training option. Forms CJSTC-76 and CJSTC-76A
292 can be obtained at the following FDLE Internet address: http://www.fdle.state.fl.us/CIJSTC/Publications/Forms.aspx,
293 or by contacting Commission staff at (850) 410-8615.

294 12. Results of the State Officer Certification Examination for training completed after June 30, 1993.

295 13. A Physician’s Assessment form CJSTC-75 or equivalent.

296 14. Drug screen results of at least a 7-panel test pursuant to paragraph 11B-27.00225(2)(d), F.A.C.

297 15. An Affidavit of Separation, form CJSTC-61, revised August 4, 2016, effective 7/2017, hereby incorporated

298 by reference http://www.flrules.org/Gateway/reference.asp?No=Ref-08450, if the officer has separated employment
299  with the agency. Form CJSTC-61 can be obtained at the following FDLE Internet address:
300 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.

301 (b) Commission staff shall conduct a re-inspection of the noted deficiencies, which shall be recorded on the
302  Agency New Hire Report form CJSTC-207, within 90 days of the initial inspection.

303 1. If the deficiency(s) has been resolved prior to the re-inspection, Commission staff shall record the
304  correction on form CJSTC-207.

305 2. If the deficiency(s) has not been resolved on or before the re-inspection date, the agency administrator shall
306 provide Commission staff with a timeline for resolution of the noted deficiency(s) in the officer’s file.

307 3. If the deficiency(s) noted in the officer’s file remains unresolved, the Criminal Justice Standards and
308  Training Commission Chairman shall notify the agency administrator, in writing, that the Registration of
309 Employment Affidavit of Compliance form CJSTC-60, that has been signed by the agency administrator or its
310  designee, confirming agency compliance with Section 943.133(2), F.S., is in fact not in compliance, and as such, is
311 in violation of subparagraph 11B-27.0011(4)(c)11., F.A.C., and Section 837.06, F.S.

312 4. If the deficiency(s) noted in the officer’s file remains uncorrected, the name of the agency and the
313  deficiency(s) noted shall be included in the Commission’s quarterly report for further action.

314 (4)(a) Within four years of the beginning date of a Commission-approved Basic Recruit Training Program, an
315 individual shall successfully complete the program, achieve a passing score on the applicable State Officer
316  Certification Examination, and gain employment, and certification as an officer.

317 (b) An individual who fails to comply with the requirements in paragraph (4)(a) of this rule section for the
318 discipline in which the training was completed, within four years of the date of beginning such training, shall as a
319 condition for obtaining employment, comply with the following:

320 1. Successfully complete a Commission-approved Basic Recruit Training Program pursuant to Rule 11B-
321 35.002, F.A.C., or qualify for an exemption from a Commission-approved Basic Recruit Training Program, pursuant
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322  to Section 943.131(2), F.S., to include demonstration of proficiency in the High-Liability Basic Recruit Training
323 Courses pursuant to Rule 11B-35.0024, F.A.C.; and

324 2. Achieve a passing score on the State Officer Certification Examination.

325 (5) Officer Separation from Employment or Appointment. An Affidavit of Separation form CJSTC-61, shall
326 be completed by the employing agency and immediately transmitted via the Commission’s ATMS or submitted to
327 Commission staff. If the officer has met the requirements for certification, mandatory training, or firearms
328 qualification at the time of separation the agency shall update the Commission’s ATMS prior to separation.

329  Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.12(3), 943.13, 943.133, 943.139, 943.1395
330  FS. History-New 10-6-82, Amended 4-26-84, 1-7-85, Formerly 11B-27.02, Amended 9-3-87, 3-29-89, 5-14-92,
331 12-13-92, 9-5-93, 1-19-94, 1-2-97, 7-7-99, 8-22-00, 7-29-01, 11°5-02, 11-30-04, 3-27-06, 3-21-07, 6-9-08, 6-3-10,
332 5-21-12, 3-13-13, 5-29-14, 7-29-15, 9-4-16, 9-14-17, 8-15-18.
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333 11B-27.0021 High School Graduation or Equivalent.

334 (1) A high school graduate shall be an individual who has completed a secondary education program through a
335  public school, private school, an equivalency diploma program, or home education program through an educational
336 provider recognized by a public educational system within the United States or its territories, or received a foreign
337 high school diploma.

338 (2) Compliance with this rule section shall be documented by the employing agency and made available to
339 Commission staff for review. Criteria for proof of compliance and authenticity of the diploma includes:

340 (@) A high school diploma or high school equivalency diploma issued by a public school education program; or
341 (b) A diploma issued by a private school.

342 (c) A letter on the letterhead from a School Board District Office or high school principal verifying completion

343 of a high school program and issuance of a high school diploma.

344 (d) For individuals who have completed a home school program, documentation that the education program
345 has met the requirements of Section 1002.41, F.S., or of the Department of Education from the state where the home
346  school program was completed.

347 (e) Proof that the diploma has been accepted by an accredited college or university, as defined in Section
348 943.22(1), F.S., for entrance into a degree seeking program.

349 (f) For individuals who have completed an education program in a foreign jurisdiction, documentation that the
350 diploma or official school transcript, indicating the date of graduation or completion, is equivalent to the
351 requirements for a U.S. High School Diploma or equivalency diploma. Documents shall be transcribed by a
352 certified translator and notarized as true and correct.

353 (3) In the absence of proof of successful high school graduation, the following shall be acceptable as meeting
354  the minimum educational requirements:

355 (a) Transcript verification of successful completion of one of the following educational requirements from an
356 institution accredited by an accrediting body recognized by the United States Department of Education or licensed
357  asadegree granting institution by the Commission for Independent Education, pursuant to Section 1005.02(7), F.S.,
358  shall be acceptable as meeting the educational requirements of this rule section:

359 1. At least 30 semester hours; or

360 2. 45 quarter hours of college work; or

361 3. An associate or higher degree.

362 (b) A certificate issued by the United States Armed Forces Institute (U.S.A.F.1.) prior to December 31, 1974,

363  showing successful completion of high school equivalency.

364 Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.13(3) FS. History—New 10-6-82, Amended
365  1-7-85, Formerly 11B-27.021, Amended 7-7-99, 7-29-01, 11-5-02, 11-30-04, 3-21-07, 6-9-08, 3-13-13.
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366 11B-27.00211 Fingerprint Processing and Criminal Record Results. An employing agency shall maintain
367 on file, at minimum, a Federal Bureau of Investigation Civil Applicant Response provided from a Live Scan device
368 by the Florida Department of Law Enforcement (FDLE) Certified Mail Application, with the National Crime
369 Information Center (NCIC) criminal history record attached, and an FDLE Customer Summary Report and
370  Transaction Listing with the Florida Criminal Information Center (FCIC) criminal history record attached. If a Civil
371  Applicant Response is not received by the agency, the FCIC Criminal History indicating no single state or multi-
372 state offender criminal history record exists shall be proof the applicant’s fingerprints have been processed.

373 (1) The employing agency shall submit for processing an applicant’s fingerprints to the FDLE. The
374 submission shall include one of the following references: “Law Enforcement Officer Applicant, Section 943.13,
375 F.S.,” or “Correctional Officer Applicant, Section 943.13, F.S.,” or “Correctional Probation Officer Applicant,
376 Section 943.13, F.S.,” as the reason fingerprinted. An applicant’s fingerprints shall be processed in conjunction with
377 an officer’s employment or appointment regardless if the officer has proof of the existence of processed fingerprints
378  from a previous employment or appointment. The employing agency is required to use an electronic fingerprinting
379  submission device authorized by FDLE for the submission of applicant fingerprints.

380 (2) Private Correctional Institutions and Jails.

381 (a) Private correctional institutions under contract with the Florida Department of Management Services
382 (DMS) or the Florida Department of Children and Families (DCF) shall submit for processing an applicant’s
383  fingerprints to the FDLE. The private correctional institution is required to use an electronic fingerprinting
384  submission device and is responsible for any cost associated with the fingerprint submission. The response to the
385  fingerprint submission shall be electronically transmitted to the respective contract agency (DMS or DCF) for
386 review for compliance with Section 943.13(4), F.S. The contract agency will complete the Fingerprint Notification,
387  form CJSTC-62, revised November 8, 2007, hereby incorporated by reference, or other written notice to document
388  compliance with Section 943.13(4), F.S., and provide it to the private correctional institution. Form CJSTC-62 can
389  be obtained at the following FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or
390 by contacting Commission staff at (850) 410-8615.

391 (b) All other private correctional institutions and jails shall submit for processing an applicant’s fingerprints to
392  the FDLE. The private correctional institution is required to use an electronic fingerprinting submission device and
393 s responsible for any cost associated with the fingerprint submission. The response to the fingerprint submission
394 shall be electronically transmitted to the FDLE, Officer Records Section, for review for compliance with Section
395  943.13(4), F.S. The Officer Records Section will complete form CJSTC-62 and provide it to the private correctional
396 institution or jail.

397 (3) The employing agency shall submit or electronically transmit to Commission staff through the
398  Commission’s ATMS, the date indicated on the electronic response documenting the processed fingerprints. The
399 response from an applicant’s processed fingerprints shall be maintained on file at the agency within one year of the
400  officer’s initial employment or appointment. An employing agency is not required to re-fingerprint an individual
401  who has been continuously employed or appointed with the same agency and is seeking certification as a sworn
402  officer with that agency.

403 (4) Training schools that offer a Commission-approved Basic Recruit Training Program for law enforcement,
404  correctional, or correctional probation officers, or a selection center that provides applicant screening for a training
405  school, shall conduct a criminal history background check of an applicant prior to entrance into such Basic Recruit
406  Training Program. The employing agency shall provide the training school with documentation that an applicant’s
407  fingerprints have been processed, that the response is on file with the employing or appointing agency, and has been
408  verified by the employing or appointing agency to contain no statutory disqualifiers. If the FBI has not returned the
409  Civil Applicant Response to the employing or appointing agency, the agency shall notify the training school that the
410  criminal history background check is incomplete. The employing or appointing agency shall notify the training
411  school upon receipt of the results of the applicant’s fingerprints, which shall be maintained in the student’s file at the
412  training school.

413 (5) An applicant’s fingerprints that have been processed prior to employment or appointment, in conjunction
414 with the agency’s background investigation, and pursuant to Rule 11B-27.0022, F.A.C., shall be considered current
415  when the officer’s fingerprints are processed in conjunction with the new employment or appointment.
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416 (6) An officer’s certification shall not be issued by the Commission until he or she is in compliance with the
417 certification requirements pursuant to Sections 943.13(1)-(10), F.S., and documentation of legible processed
418  applicant fingerprints are on file at the employing agency.

419 (7) If an officer has been separated for lack of processed applicant fingerprints within one year of employment
420  or appointment, the agency shall re-register the officer when the processed applicant fingerprint response is received
421  from the FBI or FDLE. The re-registration date shall be the date that the FBI or FDLE processed the applicant
422  fingerprints. An officer who has been separated for not having processed applicant fingerprints on file at the
423 employing agency is not authorized to perform the duties of a sworn officer.

424 (8) Employing agencies shall be notified by Commission staff when an applicant’s file does not contain
425  documentation of processed fingerprints.

426 (9) An employing agency that does not receive processed fingerprint documentation from the FBI or FDLE
427  within thirty days of submission of the fingerprints through an electronic fingerprinting submission device, shall
428  fingerprint the applicant again and resubmit the fingerprints to FDLE and the FBI. If the FBI has processed the
429  fingerprints, the letter from the FBI stating that the individual does not have a criminal history may be accepted as
430  official documentation. The date the letter is postmarked shall be the date recorded as the fingerprint processed
431 date.

432 (10) Should an officer separate from employment prior to the employing agency’s receipt of the officer’s
433 processed applicant fingerprints, and there is an indication that the officer would have failed to meet the
434  employment qualifications pursuant to this rule chapter, the separating agency shall immediately notify Commission
435  staff and provide a copy of all documentation that establishes non-compliance of the officer to meet the necessary
436 qualifications.

437 (11) If a criminal history record that could preclude employment pursuant to Section 943.13(4), F.S., is received
438  from the FBI or FDLE, the agency shall obtain and maintain in the officer’s file, supporting documentation from the
439  court that the final disposition of the case has been resolved and the officer is eligible for employment, pursuant to
440 Section 943.13(4), F.S.

441  Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.12(3), 943.13, 943.133, 943.139, 943.1395
442 FS. History—New 11-5-02, 11-30-04, 6-9-08, 5-29-14, 9-14-17.
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443 11B-27.00212 Maintenance of Officer Certification.

444 (1) Full-time, part-time, or auxiliary officers shall successfully complete 40 hours of continuing education or
445  training every four years. The expiration date of an officer’s mandatory retraining shall be June 30" of the fourth
446  year following the officer’s certification.

447 Example:

448 Original Officer Certification Date November 21, 1997

449 Officer Four-year Anniversary Date November 21, 2001

450 Officer Continuing Education or Training Deadline June 30, 2002

451 (2) Elected or appointed officials whose mandatory retraining dates have expired on or before the expiration

452  date, pursuant to subsection (1) of this rule section, shall complete the mandatory retraining requirements within
453  four years of the date the individual no longer serves as an elected or appointed official.

454 (3) Forty hours of continuing education is granted for three semester credit hours or four quarter credit hours of
455  college course work upon successful completion of the course, and provided the credit hours are not used for the
456 purpose of obtaining a degree, which would make the officer eligible for salary incentive payments.

457 (4) Continuing education or training pursuant to Section 943.135, F.S. Upon an officer’s completion of the
458 required continuing education or training the employing agency shall submit or electronically transmit to
459 Commission staff through the Commission’s ATMS, and maintain in file a completed Mandatory Retraining Report,
460  form CJSTC-74, revised August 7, 2008, hereby incorporated by reference. Form CJSTC-74 can be obtained at the
461  following FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting
462 Commission staff at (850) 410-8615. Criminal justice agencies shall not update an officer’s mandatory training
463 unless an officer is employed by the agency or has met the requirement for employment pursuant to subsection 11B-
464  27.002(1), F.A.C.

465 (5) Statutory mandated continuing training. The following training shall be included as a part of the officer’s
466  continuing training:

467 (a) Domestic Violence Training for Law Enforcement Officers pursuant to Section 943.1701, F.S. Certified
468 law enforcement officers who elect to instruct domestic violence training may substitute completion or instruction of
469 domestic violence training to satisfy the officer's continuing training requirement.

470 (b) Human Diversity Training pursuant to Section 943.1716, F.S. Certified officers who elect to instruct
471 human diversity modules pursuant to Section 943.1716, F.S., may substitute completion or instruction of human
472 diversity training to satisfy the officer’s continuing training requirement.

473 (c) Juvenile Sexual Offender Investigation Training for Law Enforcement Officers pursuant to Section
474 943.17295, F.S. Certified law enforcement officers who elect to instruct the Juvenile Sexual Offender Investigation
475  training may substitute completion or instruction of this training to satisfy the officer’s continuing training
476 requirement.

477 (d) Discriminatory Profiling and Professional Traffic Stops pursuant to Section 943.1758, F.S. Certified law
478  enforcement officers who elect to instruct Discriminatory Profiling and Professional Traffic Stops may substitute
479 completion or instruction of this training to satisfy the officer’s continuing training requirement. Completion or
480 instruction of this training shall satisfy all or a portion of an officer’s continuing training requirement for human
481 diversity training.

482 (6) Failure to comply with statutorily required continuing education or training. In the event that an officer
483 fails to meet the continuing education or training requirements of Section 943.135, F.S., the officer’s certificate shall
484 become inactive until the employing agency provides documentation to Commission staff establishing that the
485  continuing education or training requirements have been satisfied. The Commission’s ATMS shall separate an
486  officer from employment if the Mandatory Retraining Report form CJSTC-74, is not received by the June 30"
487 deadline pursuant to subsection (1) of this rule section. Officers who have not satisfied their mandatory retraining
488 requirement within six months of separation shall comply with the requirement of subsection 11B-27.002(1),
489 F.A.C., prior to reemployment.
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490 (7) Individuals who have been separated from an employing agency as an officer for less than four years, and
491  whose certification is inactive for failing to complete the required hours for mandatory training, shall complete the
492 continuing education and training requirements prior to resuming active service with an agency. An officer who
493 requests to claim continuing education and training that was completed during a period when the officer’s
494  certification was inactive, shall request approval from the agency administrator of the prospective employing agency
495  and provide proof that the required continuing education and training was completed. The employing agency shall
496 determine if the education or training requirements have been satisfied pursuant to Section 943.135, F.S., and shall
497  submit to Commission staff, or electronically transmit through the Commission’s ATMS, a completed Mandatory
498 Retraining Report form CJSTC-74.

499 (8) Continuing education or training completed pursuant to subsection (1) of this rule section shall not be
500 eligible for salary incentive payments pursuant to Section 943.135(2), F.S.

501 (9) Documentation supporting the required training shall be attached to the Mandatory Retraining Report form
502 CJSTC-74, and maintained in the officer’s file.
503 (10) A certified officer who has not completed the required continuing education or training on or before the

504  officer’s mandatory training deadline, pursuant to subsection (1) of this rule section, shall not perform the duties of a
505  sworn officer.

506 (11) Inactive Certificate Status. The certificate of any certified officer who has separated from employment or
507  appointment as an officer, and who is not re-employed or re-appointed as an officer by an employing agency in the
508  same discipline within four years after the date of separation, shall become inactive.

509 (12) Prerequisites for certificate reactivation and reemployment as an officer. To become eligible for
510 reactivation of certification and reemployment in the discipline for which the officer has experienced a break-in-
511  service, pursuant to subsection (11) of this rule section, the officer shall, on or after July 1, 1993, meet the following
512 conditions:

513 (a) If the break-in-service is between four years and eight years the officer shall:

514 1. Successfully demonstrate proficiency in the High-Liability Basic Recruit Training Courses pursuant to
515  Rule 11B-35.0024, F.A.C.

516 2. Achieve a passing score on the applicable State Officer Certification Examination pursuant to procedures in
517 Rule Chapter 11B-30, F.A.C., State Officer Certification Examination.

518 3. Meet the minimum qualifications described in Rules 11B-27.002, 11B-27.0021, 11B-27.0022, and
519 11B-27.00225, F.A.C., as evidenced by an employing agency’s compliance with Section 943.133(2), F.S.

520 (b) If the break-in-service is more than eight years, the officer shall:

521 1. As a condition of employment or appointment, successfully complete a Commission-approved Basic
522 Recruit Training Program pursuant to Rule 11B-35.002, F.A.C.

523 2. Achieve a passing score on the applicable State Officer Certification Examination pursuant to Rule Chapter
524  11B-30, F.A.C.

525 3. Meet the minimum qualifications described in Rules 11B-27.002, 11B-27.0021, 11B-27.0022, and
526 11B-27.00225, F.A.C., as evidenced by an employing agency’s compliance with Section 943.133(2), F.S.

527 (13) Use-of-Force training. An officer shall, as a part of the officer’s 40-hour continuing education or training
528  every four years, be required to complete the following Use-of-Force training.

529 (a) Use-of-Force training shall include the following topics of instruction:

530 1. Scenario-based Firearms Training.

531 2. Physiological Response Dynamics Training.

532 3. Less-lethal force options available within the agency.

533 4. Agency policies on Use-of-Force training.

534 5. Legal aspects regarding Use-of-Force training.

January 16, 2019, Officer Discipline Penalty 123 Officer Discipline Rules

Guidelines Task Force Meeting CJSTC Rule Chapter 11B-27



535 (b) A law enforcement and correctional officer shall complete Use-of-Force training pursuant to subparagraphs
536 (13)(a)1.-5., of this rule section.

537 (c) A correctional probation officer shall complete Use-of-Force training pursuant to subparagraphs
538 (13)(a)2.-5., of this rule section.
539 (d) An officer’s employing agency shall report the completion of Use-of-Force training to Commission staff,

540  pursuant to (4) of this rule section.

541 (e) An officer is permitted to substitute instruction of Use-of-Force training to satisfy the continuing education
542 or training requirements for the officer’s four-year mandatory retraining cycle.

543 (14) Law Enforcement Officer Firearms Qualification Standard. Beginning July 1, 2006, a law enforcement
544  officer shall be required to qualify on the Commission’s approved course of fire with the proficiency skills
545 documented on the Law Enforcement Officer Firearms Qualification Standard, form CJSTC-86A, revised December
546 16, 2010, (effective 3/2013), hereby incorporated by reference, and maintained in the officer’s employment file.
547 Form CJSTC-86A can be obtained at the following FDLE Internet address:
548 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.

549 (@) A law enforcement officer who fails to demonstrate proficiency skills on the required firearms qualification
550  standard shall not perform the duties of a sworn officer.

551 (b) Reporting of the compliance with this standard shall be June 30, 2008, and every two years thereafter.
552 Documentation supporting the demonstration of proficiency skills shall be reported on the Mandatory Firearms
553  Training Report, form CJSTC-86, revised November 8, 2007, hereby incorporated by reference, and maintained in
554  the officer’s file. Form CJSTC-86 can be obtained at the following FDLE Internet address:
555  http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.
556 The employing agency shall submit or electronically transmit to Commission staff through the Commission’s
557  ATMS, the date of completion.

558 (c) In the event a law enforcement officer fails to meet this standard by June 30 of each reporting year, the
559  officer’s certificate shall become inactive until the employing agency provides documentation to Commission staff
560  establishing that the firearms qualification standard has been satisfied. Active officers who were separated from
561  employment or appointment for not satisfying the firearms qualification standard, and do not meet the standard
562  within six months of separation from employment or appointment, shall comply with the certification or reactivation
563  of certification requirement(s) of subsection 11B-27.002(1), F.A.C., prior to reemployment.

564 (d) The certificate of a law enforcement officer shall become inactive if the officer has separated from
565  employment or appointment and is not reemployed or reappointed within the two-year reporting cycle. The officer
566  will be required to comply with the firearms qualification standard upon employment or appointment.

567 (e) Inthe event a law enforcement officer is injured in the line of duty or has a chronic illness and fails to meet
568 this standard by June 30 of a reporting year, the agency administrator or designee shall complete the Injury or Iliness
569 Exemption for the Firearms Law Enforcement Officer Qualification Standard form CJSTC-86B, revised November
570 5, 2015, effective 9/2016, hereby incorporated by reference http://www.flrules.org/Gateway/reference.asp?No=Ref-
571 07388. Form CJSTC-86B can be obtained at the following FDLE Internet address:
572 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.
573  The agency shall submit form CJSTC-86B and the supporting medical documentation to Commission staff prior to
574  the June 30 deadline to ensure the officer’s certificate does not become inactive on the reporting deadline for that
575  two-year reporting cycle. An additional form CJSTC-86B shall be submitted for each subsequent reporting cycle.

576 (15) Elder Abuse Training. As a part of basic recruit training or the officer’s continuing education or training, a
577 law enforcement officer shall be required to complete training on identifying and investigating elder abuse and
578 neglect.

579 (@) Certified law enforcement officers shall complete Elder Abuse Training on or before June 30, 2011

580 pursuant to Section 943.17296, F.S.

581
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582 (b) The training shall include instruction on the identification of and appropriate responses for persons
583  suffering from dementia and on identifying and investigating elder abuse and neglect.

584 (c) Law enforcement officers who have successfully completed one of the following programs will have
585  satisfied this training requirement:

586 1. Any CJSTC approved law enforcement basic recruit training program entered into on or after 4/1/08.

587 2. Any CJSTC Advanced Training Program course on elder abuse or investigation of crimes against the
588  elderly entered into on or after 4/1/06.

589 3. Elder Abuse Training for Law Enforcement course by the Department of Elder Affairs (Effective
590  10/30/08).

591 4. Any CJSTC Specialized Training Program course on elder abuse or investigation of crimes against the

592  elderly entered into on or after 8/1/12.

593 (d) An officer who fails to comply with the elder abuse and neglect training requirements pursuant to Section
594  943.17296, F.S., shall become an inactive Florida officer. The officer’s certification shall become reactivated when
595  the officer’s employing agency provides Commission staff with verification that the officer has met the continuing
596  education or training requirement.

597 (e) Upon an officer’s completion of the required training the employing agency shall submit, or electronically
598  transmit to Commission staff through the Commission’s ATMS, the date of completion.

599  Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.12, 943.13(11), 943.135, 943.1395(3),
600  943.1701, 943.1715, 943.1716, 943.253 FS. History—New, 11-5-02. Amended 12-3-03, 11-30-04, 3-27-06, 3-21-
601 07, 6-9-08, 4-16-09, 9-28-09, 6-3-10, 5-21-12, 3-13-13, 9-4-16, 8-15-18. Editorial Note: See 11B-27.0023, F.A.C.

602
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603 11B-27.00213 Temporary Employment Authorization. A Certificate of Compliance shall not be issued to
604  officers employed on a Temporary Employment Authorization (TEA) prior to meeting the requirements of Sections
605  943.13(1)-(10), F.S.

606 (1) A TEA shall only be issued pursuant to Section 943.131, F.S. Individuals hired on a TEA shall comply
607  with the firearms training program established by Section 943.17(1)(a), F.S.

608 (a) Pre-Training TEA. Individuals employed or appointed on a pre-training TEA shall:
609 1. Begin a Commission-approved Basic Recruit Training Program within 180 days of being placed on a TEA.
610 2. Successfully complete eight hours of firearms training, which shall include demonstration of proficiency in

611  the presence of a Commission-certified firearms instructor.

612 3. Successfully complete a Commission-approved Basic Recruit Training Program within 18 months of
613 beginning the training program.

614 4. Achieve a passing score on the State Officer Certification Examination (SOCE) within 180 days from the
615 date that basic recruit training was completed.

616 5. To employ or appoint an individual on a TEA, who has not completed a Commission-approved Basic
617 Recruit Training Program, the employing agency shall document circumstances for the critical need to employ or
618  appoint such individual on a Temporary Employment Authorization Statement form CJSTC-65, which shall be
619 maintained in the officer’s file at the employing agency.

620 (b) Post-training TEA. Individuals employed or appointed on a post-training TEA shall:

621 1. Have completed a Commission-approved Basic Recruit Training Program and is waiting to take the next
622  scheduled SOCE.

623 2. Have 180 days from the completion date of the Basic Recruit Training Program or commencement of
624  employment, whichever is later, to achieve a passing score on the SOCE.

625 (c) A TEA shall terminate if a basic recruit student fails to pass the Basic Recruit Training Program.

626 1. Ifabasic recruit student fails a course in the Basic Recruit Training Program, the student shall be permitted
627  toremain on the TEA while retaking the failed course; and

628 2. Shall be required to enroll in the next available course to complete the Basic Recruit Training Program.

629 (2) An officer employed on a TEA, shall be excused from the firearms training requirement upon placement of

630  a statement in the officer’s file at the employing agency. The statement shall be signed by the agency administrator
631 confirming that the TEA-appointed officer shall not be permitted to carry a firearm until the following classroom
632 training requirements have been fulfilled:

633 (@) Classroom Training:
1. Range Safety Rules 1 Hour
2. Legal Aspects of Firearms 2 Hours
3. Introduction to Primary Service Weapon 2 Hours
4. Chemical Agents 1 Hour
5. Introduction to Alternate Service Weapon 2 Hours
Total Hours 8 Hours
634 (b) Firearms Range Training. The trainee’s proficiency demonstration shall be documented on a CMS Firearms

635 Performance Evaluation, form CJSTC-4 CMS, revised November 5, 2015, effective 9/2016, hereby incorporated by
636 reference https://www.flrules.org/Gateway/reference.asp?No=Ref-07365, and maintained in the trainee’s file at the
637  employing agency. Form CJSTC-4 CMS can be obtained at the following FDLE Internet address:
638 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.
639  The instructor shall qualify the trainee with a handgun (revolver or semi-automatic pistol) and long gun (shotgun or
640  semiautomatic rifle/carbine) using the Commission’s Basic Recruit Training Firearms Course of Fire, pursuant to
641  form CJSTC-4 CMS, and the form shall be maintained in the trainee’s file at the employing agency. Trainees shall
642  fire along gun as prescribed in the Commission-approved Basic Recruit Training Program.
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643 (3) The Commission shall separate an officer from employment, through the Commission’s ATMS, if the
644  officer’s TEA exceeds 180 days without enrollment in a Commission-approved Basic Recruit Training Program,
645  fails to complete a Commission-approved Basic Recruit Training Program within 18 months, or the officer has
646  failed to achieve a passing score on the SOCE within 180 consecutive days after successful completion of a Basic
647 Recruit Training Program.

648 (4) Agencies applying to temporarily employ or appoint an individual who has had a previous TEA registered
649  with the Commission in the same discipline, may do so only if:

650 (@) The individual was previously certified as a full-time or part-time officer; or

651 (b) The individual was previously hired on a TEA and has separated from the employing agency or

652 discontinued training while still in good standing, and has had a break-in-service from the last employment for a
653 minimum of four years. Such individual shall comply with the firearms training requirements pursuant to Rule
654 11B-35.0024, F.A.C., and Section 943.17(1)(a), F.S., unless the agency administrator has waived such requirements
655 in subsection (2) of this rule section, and shall enroll in a Commission-approved Basic Recruit Training Program
656  within 180 days of employment in the first training program offered in the geographic area, or in the first assigned
657  state training program for a state officer.

658 (5) Individuals employed on a TEA, pursuant to Section 943.131, F.S., are subject to disciplinary action by the
659 Commission.

660 Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.12(3), 943.13, 943.131, 943.133, 943.139,
661 943.1395, 943.17(1)(a) FS. History—New, 11-5-02. Amended 11-30-04, 3-27-06, 6-9-08, 9-28-09, 6-3-10, 5-21-12,
662 3-13-13, 9-4-16.
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663 11B-27.0022 Background Investigations.

664 (1) Pursuant to Section 943.133, F.S., and Rule 11B-27.0011, F.A.C., the employing agency shall conduct a
665  thorough background investigation of each applicant. The employing agency shall provide evidence that a complete
666 background investigation was conducted, pursuant to the requirements on the Employment Background
667 Investigative Report form CJSTC-77, not more than one year prior to the date of employment or appointment as an
668 officer or civilian officer trainee, pursuant to Rule 11B-27.0022, F.A.C. A complete background investigation shall
669 be conducted in conjunction with an officer’s employment or appointment, regardless of existing evidence that a
670  thorough background investigation of the officer was conducted for a previous employment or appointment. The
671  agency shall maintain in the applicant’s file at the employing agency a summary of the background investigation
672  findings, signed and dated by the investigator and the agency administrator or designee. The summary shall verify
673  the following information:

674 (@) Prior criminal justice employments of the applicant and the facts and reasons for any prior separations of
675  employment. An officer applicant’s prior criminal justice employments shall be verified, including an applicant
676  with no previous Florida employment as an officer.

677 (b) Processed applicant fingerprint responses on file reflecting state and national criminal history record
678 checks. If the processed applicant fingerprint response has not yet been received, the agency shall maintain on file
679  the FCIC/NCIC criminal history and wanted person responses.

680 (c) Evidence that a urine sample furnished by the applicant was analyzed for the presence of controlled
681  substances, or evidence thereof, pursuant to Rule 11B-27.00225, F.A.C. In cases where an applicant’s urine sample
682 is found to contain a controlled substance or evidence thereof, upon the completion of the analysis procedures
683 pursuant to Rule 11B-27.00225, F.A.C., the employing agency shall, if requested by the applicant, permit the
684  applicant to provide to the employing agency evidence that the applicant lawfully used or ingested the said
685  controlled substance.

686 (d) The applicant is of good moral character.

687 (2) The employing agency shall, at a minimum, use the following background investigation procedures:

688 (a) Obtain previous employment data from prior employers. Criminal justice agencies conducting background
689 investigations have the option of using the Authority for Release of Information, form CJSTC-58, revised December
690 16, 2010 (effective 3/2013), hereby incorporated by reference

691 https://www.flrules.org/Gateway/reference.asp?No=Ref-02322, pursuant to Sections 943.134(2) and (4), F.S.,
692 hereby incorporated by reference. Form CJSTC-58 can be obtained at the following FDLE Internet address:
693 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.

694 (b) Research military records. A copy of the most recently issued DD 214, or other official separation
695 document(s) from the United States Military denoting the discharge status or a copy of the officer’s current military
696 identification, shall be maintained in the officer’s file at the employing agency. The agency shall document contact
697  with the applicant’s commanding officer or designee if the applicant is currently serving on active duty or military
698 reserve to ensure the applicant is compliant with military regulations. Wording on the documentation shall indicate
699  the discharge was any discharge other than dishonorable. A military discharge that is other than an honorable
700  discharge, shall be investigated by the agency. The agency shall submit a Request Pertaining to Military Record,
701  form OMB No. 3095-0029.

702 (c) Verify the applicant’s response regarding prior history of unlawful conduct through a Florida Crime
703 Information Center and National Crime Information Center records and warrants check.

704 (d) Verify the applicant’s response regarding unlawful drug use pursuant to subsection 11B-27.0011(2), F.A.C.

705 (3) The employing agency shall submit or electronically transmit to Commission staff through the
706 Commission’s ATMS, a Registration of Employment Affidavit of Compliance form CJSTC-60. The agency shall
707  also submit to Commission staff a completed Employment Background Investigative Report form CJSTC-77, for
708  each officer employed or appointed. The original form CJSTC-77 that has been signed and dated by the investigator
709  and the agency administrator or designee shall be retained in the applicant’s file.

710 Rulemaking Authority 943.03(4) 943.12(1), 943.133(3) FS. Law Implemented 943.133, 943.139 FS. History—New
711 10-6-82, Amended 1-7-85, Formerly 11B-27.022, Amended 7-13-87, 10-17-90, 5-13-92, 5-14-92, 12-13-92, 9-5-93,
712 8-7-94, 1-2-97, 7-7-99, 8-22-00, 11-5-02, 11-30-04, 3-27-06, 3-21-07, 6-9-08, 6-3-10, 3-13-13.
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713 11B-27.00225 Controlled Substance Testing Procedures.

714 (1) The employing agency is required to conduct a background investigation upon each applicant for
715 certification, or employment or appointment, which shall include the analysis of a urine sample furnished by the
716  applicant for the presence of controlled substances or metabolites, which shall be consistent with the procedures for
717 drug testing pursuant to Section 112.0455, F.S. and Rule Chapter 59A-24, F.A.C., which have been adopted by the
718  Agency for Health Care Administration. A new urine sample shall be submitted for analysis following any break-
719 in-service.

720 (2) The employing agency shall verify the following requirements for the collection and analysis of urine
721  samples:

722 (@) The procedures for collection sites and specimen collection complies with the requirements of Rule
723 59A-24.005, F.A.C.

724 (b) Each applicant gave written consent prior to giving the sample for collection, analysis for evidence of
725  controlled substances, and disclosure of the analysis results to the employing agency and to the Commission.

726 (c) The procedures for analyzing and reporting the urine sample were consistent with Rule 59A-24.006, F.A.C.
727 (d) The laboratory performing the analysis did analyze the urine sample for the presence of the following seven
728  substances:

729 1. Amphetamines (amphetamine and methamphetamine).

730 2. Cannabis or Cannabinoids.

731 3. Cocaine or Cocaine Metabolite.

732 4. Phencyclidine.

733 5. Opiates (codeine and morphine).

734 6. Barbiturates.

735 7. Benzodiazepines.

736  Specific Authority 943.03(4), 943.12(1) FS. Law Implemented 943.13(7), 943.133, 943.1395 FS. History—New
737 7-13-87, Amended 1-2-97, 7-7-99, 8-22-00, 11-5-02, 11-30-04.
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738 11B-27.003 Duty to Report, Investigations, Procedures.

739 (1) Pursuant to Section 943.1395(5), F.S., an employing agency shall conduct an investigation when having
740  cause to suspect that an officer it employs or employed at the time of the alleged violation, or employed on a
741  Temporary Employment Authorization (TEA) pursuant to Section 943.131, F.S., does not comply with Section
742 943.13(4) or (7), F.S., or subsection 11B-27.0011(4), F.A.C. An investigation shall be conducted and concluded
743 when the employing agency has cause to suspect that an officer is in violation of Section 943.13(4) or (7), F.S., or
744  subsection 11B-27.0011(4), F.A.C. The agency’s investigation shall contain an official disposition, which shall be
745 reported to Commission staff pursuant to subsection (2) of this rule section.

746 (2) Upon concluding the investigation:

747 (a) Ifthe allegations are sustained, the employing agency shall complete an Internal Investigation Report, form
748 CJSTC-78, revised August 10, 2017, effective 8/2018, hereby incorporated by reference,
749 http://www.flrules.org/Gateway/reference.asp?No=Ref-09679, regardless of whether any civil service appeal,
750  arbitration, employment hearing, administrative, civil, or criminal action is pending or contemplated. Form CJSTC-
751 78 can be obtained at the following FDLE Internet address:
752 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850)410-8615.

753 (b) If the allegations are sustained, and are a violation of Section 943.13(4) or (7), F.S., or subsection
754 11B-27.0011(4), F.A.C., the employing agency shall forward to Commission staff the complete investigative
755 package, which shall include the following, no later than 45 days after the allegations are sustained:

756 1. A completed Internal Investigation Report form CJSTC-78.

757 2. The allegations.

758 3. A summary of the facts.

759 4. Names of witnesses.

760 5. Witness statements and depositions.

761 6. Certified court documents.

762 7. Any other supportive documentation or information.

763 (c) If the allegations are not sustained, unfounded, or the officer has been exonerated, or the allegations that are

764  sustained are only violations of the employing agency’s policies, and are not violations of Section 943.13(4) or (7),
765  F.S., or subsection 11B-27.0011(4), F.A.C., the employing agency shall complete form CJSTC-78 and maintain the
766  form on file at the agency.

767  Specific Authority 943.03(4), 943.12(1) FS. Law Implemented 943.1395(5) FS. History-New 10-6-82, Amended
768  1-7-85, Formerly 11B-27.03, Amended 12-13-92, 9-5-93, 7-7-99, 8-22-00, 11-5-02, 11-30-04, 6-9-08, 9-14-17, 8-
769  15-18.
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770 11B-27.004 Probable Cause Determination. At the conclusion of the preliminary investigation and when the
771 reports and documents are received as directed by Sections 943.139 and 943.1395, F.S., a determination of probable
772 cause shall be made before the Commission initiates proceedings to take disciplinary action against the certification
773 of an officer.

774 (1) For the purpose of probable cause determinations, the chairperson of the Commission or designee shall
775  appoint Probable Cause Panels of three Commission members and one alternate member, to hold Probable Cause
776 Determination Hearings for terms specified in their appointment. The Commission Chairperson or designee shall
77 appoint a chairperson for each panel, and the panels shall meet as necessary.

778 (2) A Probable Cause Determination Hearing is the conclusion of the preliminary investigation, and is not a
779 hearing pursuant to Sections 120.569 and 120.57, F.S.
780 (3) Each Probable Cause Determination Hearing shall be noticed in the Florida Administrative Weekly

781 pursuant to Section 120.525, F.S. The respondent shall be mailed a prior notice of the Probable Cause
782 Determination Hearing and a subsequent notification of whether or not probable cause was determined by the panel.

783 (4) After considering all evidence, a majority vote of the Probable Cause Panel shall determine whether or not
784 probable cause exists to file an administrative complaint pursuant to Section 120.60(5), F.S., charging a violation of
785  Chapter 943, F.S., or Rule Chapter 11B-27, F.A.C. If the case is presented for imposition of a penalty, the Panel is
786 authorized to make a penalty recommendation to the Commission, or to direct Commission staff to offer a
787 settlement agreement in the case.

788 (5) The panel is authorized to issue a Letter of Guidance to the officer when the panel determines that it is not
789 practical to initiate proceedings against an officer’s certification. A copy of the Letter of Guidance shall be retained
790 in the officer’s file within the Criminal Justice Professionalism Program, Bureau of Standards.

791 (6) The Probable Cause Panel is authorized to offer the respondent the opportunity to enter into an Intervention
792 Program if there would otherwise be a finding of probable cause but the Panel finds that there are significant
793 mitigating circumstances or that the violation is not egregious. The terms and conditions of the Probable Cause
794 Panel’s Intervention Programs may include the following:

795 (a) Successful completion of training or retraining deemed appropriate by the panel.

796 (b) Participation in psychological, occupational, or substance abuse counseling.

797 (c) Furnishing blood, breath, or urine samples, and consent to the release of analysis results of such random or
798  scheduled tests.

799 (d) Payment of restitution for damages or loss created by the officer’s misconduct.

800 (e) Any other such rehabilitative terms and conditions.

801 (f) As a standard condition of the Intervention Program, the respondent shall refrain from any violation of

802  Sections 943.13(4) and (7), F.S., and subsections 11B-27.0011(2) and (4), F.A.C. For the Intervention Program to
803 be a viable alternative in consideration of probable cause, the respondent shall agree to all terms and conditions
804 recommended by the panel. The respondent shall be responsible for successfully completing the terms and
805  conditions of the Intervention Program within a specified period. Once the respondent has reported the successful
806  completion of the terms and conditions to Commission staff, the matter shall be presented to a Probable Cause
807  Panel. The panel shall then issue a Letter of Guidance in lieu of a finding of probable cause, pursuant with
808  subsection (5) of this rule section. Failure of the respondent to either agree to or successfully complete the terms
809 and conditions of the Intervention Program within the specified time frame, shall result in the matter being returned
810  tothe Probable Cause Panel for a finding of probable cause and the issuance of an Administrative Complaint.

811 (7) When Commission staff determines that the respondent has been retained by the employing agency,
812  Commission staff shall issue a Letter of Acknowledgment of agency action in these cases, provided the employing
813  agency shall have taken significant agency action as defined in subsections 11B-27.005(1)-(2), F.A.C.

814 (8) Commission staff:

815 (@) Shall not issue a Letter of Acknowledgment to a respondent who has been issued a Letter of
816  Acknowledgment within three years prior to the date of receipt of the information described in paragraph
817  11B-27.003(2)(b), F.A.C.
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818 (b) Shall not issue a Letter of Acknowledgment to a respondent who has been issued a Letter of Guidance
819  within five years prior to the date of receipt of the information described in paragraph 11B-27.003(2)(b), F.A.C.

820 (c) Shall not issue a Letter of Acknowledgment to a respondent who has been disciplined by the Commission
821  within eight years prior to the date of receipt of the information described in paragraph 11B-27.003(2)(b), F.A.C.

822 (d) Shall not issue a Letter of Acknowledgement to a respondent if the penalty guidelines of subsection
823 11B-27.005(5), F.A.C., specify prospective suspension to revocation as the guideline penalty for the offense.

824 (9) In cases where the respondent has been terminated or disciplined and is seeking review of that termination
825  or discipline through the administrative or judicial process, the respondent and employing agency shall notify
826 Commission staff of such review. Pending final resolution, Commission staff shall hold such cases in abeyance.

827 (10)(a) If administrative or judicial review results in a final disposition of the respondent’s termination or
828 discipline, the case shall no longer be held in abeyance and Commission staff shall review the case for the issuance
829 of a Letter of Acknowledgment, if applicable, or for presentation to the Commission for Commission action.

830 (b) In cases in which administrative or judicial review results in a final reversal of discipline imposed by the
831  employing agency relating to the alleged misconduct that is subject to review by the Commission, or criminal
832 proceedings that result in the respondent’s acquittal on all charges subject to review by the Commission after a trial,
833 Commission staff shall take no further action, provided that Commission staff may present the case to a Probable
834  Cause Panel upon Commission staff’s specific showing that the findings of fact in the collateral proceedings were
835 based upon inclusion or exclusion of evidence, or that the testimony was a departure from the essential requirements
836 of law, the findings of fact in the collateral proceedings were not supported by competent and substantial evidence,
837 or were clearly contrary to the evidence presented.

838 (11)(@) In cases in which the facts presented to Commission staff are inconclusive, lack reliability, are
839 insufficient to permit a reasonable determination of what occurred, or fail to demonstrate that the alleged misconduct
840 meets the statutory criteria for Commission action, Commission staff shall “no cause” the case. Commission staff
841  shall reopen a case that has been “no caused” if new evidence or witnesses become available to Commission staff.
842 However, Commission staff shall “no cause” a violation of paragraph 11B-27.0011(4)(b) or (c), F.A.C., if the officer
843  is alleged to have committed the violation more than eight years prior to the case being presented at a Probable
844  Cause Determination Hearing.

845 (b) Commission staff’s characterization of misconduct based upon the facts as presented shall control
846 processing of misconduct cases under the rules of the Commission.

847 (12) Commission staff shall submit annually to the Commission, a listing of those agencies that fail to impose
848  significant agency disciplinary action pursuant to subsections 11B-27.005(1)-(2), F.A.C.

849 (13)When the Probable Cause Panel has insufficient information to determine the existence of probable cause,
850  but in good faith believes that Commission staff can obtain the information necessary to reach a decision, the panel
851  shall enter a finding of “Insufficient Information.” The case shall be continued until reasonable efforts by
852 Commission staff have been concluded to obtain the additional information requested by the panel, at which time
853  the case shall be scheduled before a Probable Cause Panel for further review.

854 Rulemaking Authority 943.03(4), 943.12(1), 943.1395 FS. Law Implemented 943.1395 FS. History—New
855  12-13-92, Amended 1-19-94, 11-5-95, 1-2-97, 7-7-99, 8-22-00, 11-5-02, 4-11-04, 11-30-04, 6-9-08, 6-3-10,
856  5-29-14, 9-4-16.

January 16, 2019, Officer Discipline Penalty 132 Officer Discipline Rules
Guidelines Task Force Meeting CJSTC Rule Chapter 11B-27



857 11B-27.005 Revocation or Disciplinary Actions; Disciplinary Guidelines; Range of Penalties; Aggravating
858 and Mitigating Circumstances.

859 (1) For the purpose of implementing the provisions of Rule 11B-27.004, F.A.C., “significant agency action” is
860  defined as follows:

861 (a) For an offense that would be sanctioned by suspension of certification under these guidelines herein:
862 Suspension from duty without pay for at least one day, or any change in assignment or duties that results in
863 reduction in compensation.

864 (b) For an offense that would be sanctioned by probation of certification under these guidelines herein: Any
865 documented or written formal action, any change in assignment or duties that results in reduction in compensation.

866 (2) Additionally, for an offense that requires retraining, in addition to suspension or probation, “significant
867  agency action” shall include agency certification of in-service retraining by a qualified instructor. For an offense
868 that requires counseling, in addition to suspension or probation, there shall be agency certification of counseling by a
869 qualified counselor.

870 (3) Pursuant to the provisions of Section 943.1395(8), F.S., disciplinary proceedings shall be conducted as
871 prescribed in Chapter 120, F.S., Administrative Procedures Act, and Rule Chapter 28 F.A.C., Uniform Rules of
872 Procedures, when there is a determination of probable cause that a certificate holder, hereinafter referred to as a

873 “certified officer,” has failed to maintain compliance with:

874 (a) Sections 943.13(4) or (7), F.S.; or

875 (b) An order of the Commission previously issued during a disciplinary hearing; or

876 (c) The Temporary Employment Authorization (TEA) requirements pursuant to Section 943.131, F.S.

877 (4)(a) The Commission sets forth in paragraphs (5)(a)-(d) of this rule section, a range of disciplinary guidelines

878  from which disciplinary penalties shall be imposed upon certified officers who have been found by the Commission
879  to have violated Section 943.13(7), F.S. The purpose of the disciplinary guidelines is to give notice to certified
880  officers of the range of penalties or prescribed penalties that shall be imposed for particular violations of Section
881 943.13(7), F.S., absent aggravating or mitigating circumstances, as provided in subsection (6) of this rule section.
882 The disciplinary guidelines are based upon a “single count violation” of each provision listed. All penalties at the
883  upper range of the sanctions set forth in the guidelines (i.e., suspension or revocation), include lesser penalties (i.e.,
884 reprimand, remedial training, or probation), that may be included in the final penalty at the Commission’s discretion.

885 (b) In determining a penalty that may be imposed by the Commission, when a penalty guideline
886  recommendation includes “suspension,” the Commission is authorized to consider the number of days of
887  employment suspension imposed upon the officer by the employing agency for retroactive or parallel inclusion in
888  the length of a certification suspension imposed by the Commission. When a penalty guideline recommendation
889 includes “prospective suspension,” no such inclusion is authorized.

890 (5) When the Commission finds that a certified officer has committed an act that violates Section 943.13(7),
891 F.S., the Commission shall issue a final order imposing penalties within the ranges recommended in the following
892  disciplinary guidelines:

893 (a) For the perpetration by the officer of an act that would constitute any felony offense, pursuant to paragraph
894 11B-27.0011(4)(a), F.A.C., but where there was not a violation of Section 943.13(4), F.S., the action of the
895 Commission shall be to impose a penalty ranging from suspension of certification to revocation. Specific violations
896  and penalties that shall be imposed, absent mitigating circumstances, include the following:

Violation Recommended Penalty Range
1. Felony assault (Sections 784.021, 784.07, F.S.) Prospective suspension to revocation
2. Felony battery (Sections 784.041, 784.045, 784.07, F.S.) Prospective suspension to revocation
3. Grand theft (Section 812.014, F.S.) Revocation
4. Possession, sale of controlled substance (Section 893.13, F.S.) | Revocation
5. Tampering with evidence (Section 918.13, F.S.) Revocation
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6. Introduction of contraband into a jail or prison involving a Revocation
firearm, concealed weapon, controlled substance, currency, or
a tool or implement useful in an attempt to escape from
custody (Sections 843.11, 944.47, 951.22, F.S.)

7. Other introduction of contraband into a jail or prison (Sections | Suspension to revocation
944.47,951.22, F.S.)

8. False Statements (Sections 837.02, 837.021, 837.05(2), Prospective Suspension to revocation
838.022, 839.13(2), F.S.)
9. Felony stalking, Sexual Cyberharassment (Section 784.048, Revocation
784.049(3)(b), F.S.)
10. | Sexual battery, unlawful sexual activity with a minor Revocation
(Sections 794.011, 794.05, F.S.)
11. | Lewd or lascivious offense, child under 16 (Section 800.04, Revocation
F.S.)
12. | Child abuse (Section 827.03, F.S.) Prospective suspension to revocation

13. | Aggravated child abuse with violence (Section 827.03, F.S.) Revocation

14. | Resisting an officer with violence (Section 843.01, F.S.) Prospective suspension to revocation
15. | Felony controlled substance violation (Sections 893.13, Revocation
893.135, 893.147, 893.149, F.S.)
16. | Bribery (Section 838.015, F.S.) Revocation
17. | Unlawful compensation or reward for official behavior Revocation
(Section 838.016, F.S.)
18. | Video Voyeurism Prospective suspension and probation
with counseling to revocation
19. | Felony threats (Section 836.12(3), F.S.) Revocation
897 (b) For the perpetration by the officer of an act that would constitute any of the misdemeanor offenses,
898 pursuant to paragraph 11B-27.0011(4)(b), F.A.C., but where there was not a violation of Section 943.13(4), F.S.,
899  the action of the Commission shall be to impose a penalty ranging from probation of certification to suspension of
900  certification.  Specific violations and penalties that shall be imposed, absent aggravating or mitigating
901 circumstances, include the following:
Violation Recommended Penalty Range
1. Assault (Section 784.011, F.S.) Suspension
2. Battery; Malicious Battery (Section 784.03, 944.35(3)(a)(1), | Suspension
F.S.)
3. Petit Theft (Section 812.014, F.S.) Suspension to revocation
4. False reports and statements (Sections 817.49, 837.012, Prospective suspension to revocation
837.05(1), 837.055, 837.06, 839.13(1), 901.36,
944.35(4)(b), F.S.).
5. Improper exhibition of a weapon (Section 790.10, F.S.) Probation with training
6. Discharging a firearm in public (Section 790.15, F.S.) Suspension
7. Passing a worthless check (Section 832.05, F.S.) Probation
8. Prostitution or lewdness; voyeurism (Sections 796.07, Prospective suspension, and probation
810.14, F.S.) with counseling to revocation
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9. Indecent exposure (Section 800.03, F.S.) Suspension, and probation with
counseling to revocation
10. | Driving or boating under the influence; second DUI Offense | Probation with substance abuse
(Sections 316.193 and 327.35, F.S.) counseling ; and prospective suspension
to revocation
11. | Possess or delivery without consideration, and not more Revocation
than 20 grams of Cannabis (Section 893.13, F.S.)
12. | Neglect or refusal to aid (Section 843.06, F.S.) Suspension to revocation
13. | Second violation of domestic violence or other protective Prospective suspension to revocation
injunction (Sections 741.31, 784.047, F.S.)
14. | Stalking (Section 784.048, F.S.) Prospective suspension to revocation
15. | Battery involving domestic violence with slight or moderate | Prospective suspension to revocation
victim physical injury (Sections 741.28, 784.03, F.S.)
16. | Threats (836.12(2), F.S. Prospective suspension to revocation
17. | Sexual Cyberharassment, (Section 784.049(3)(a), F.S.) Prospective suspension and probation
with counseling to revocation
902 (c) For the perpetration by the officer of an act or conduct, as described in paragraph 11B-27.0011(4)(c),

903 F.A.C., if such act or conduct does not constitute a crime described in paragraphs (5)(a)-(b) of this rule section, the
904  action of the Commission shall be to impose the following penalties, absent aggravating or mitigating
905 circumstances:

906
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Violation Recommended Penalty Range
1. Excessive use of force under the color of authority Suspension to revocation
2. Sexual harassment involving physical contact or misuse of | Probation with training to suspension
position with training.
3. Misuse of official position Suspension to revocation
4. Engaging in sex while on duty, or at any time the officer is | Suspension to revocation
acting under the color of authority as a Commission-
certified officer
5. Unprofessional relationship with an inmate, detainee, | Revocation
probationer or parolee, or community controlee that
subsequently impairs the officer’s ability to perform
necessary duties and responsibilities fairly and objectively
or that jeopardizes the security of the correctional
institution
6. Other unprofessional relationship with an inmate, detainee, | Probation of certification with training to
probationer or parolee, or community controllee suspension with training
7. False statements during the employment application process | Suspension to revocation
8. Conduct that subverts or attempts to subvert the State | Revocation
Officer Certification Examination process pursuant to
subsection 11B-30.009(1), F.A.C.

135

Guidelines Task Force Meeting

Officer Discipline Rules
CJSTC Rule Chapter 11B-27




907

Subverting Commission-approved training or employing
agency promotional examination process

Suspension to revocation

10.

Any overt, conspicuous, or public act of a sexual or
simulated sexual nature which is likely to be observed by
others

Suspension to revocation

11.

Willful failure of the agency administrator to comply with
Chapter 943, F.S., as it pertains to the Commission or
Commission rules

Suspension to revocation

12.

Conduct that subverts or attempts to subvert the Basic
Abilities  Test process pursuant to  subsection
11B-35.0011(1), F.A.C.

Revocation

13.

Misuse of Electronic Database

Probation to suspension

14.

Intentional Abuse of a Temporary Employment
Authorization

Suspension to revocation

15.

Any willful and offensive exposure or exhibition of his or
her sexual organs in public or on the private premises of
another or so near thereto as to likely be seen except in any
place provided or set apart for that purpose.

Suspension to revocation

16.

Discriminatory conduct specified in sub-paragraph
11B-27.0011(4)(c)15.a., F.A.C.

Written reprimand to revocation

17.

Discriminatory conduct specified in sub-paragraph
11B-27.0011(4)(c)15.b., F.A.C.

Revocation

908 (d) Notwithstanding subsection (4) of this rule section, for the unlawful use by a certified officer of any
909 controlled substances specified in Section 893.13, F.S., or Rule 11B-27.00225, F.A.C., pursuant to paragraph
910 11B-27.0011(4)(d), F.A.C., the action of the Commission, absent clear and convincing evidence of complete
911 rehabilitation and substantial mitigating circumstances, shall be to impose a penalty ranging from prospective
912  suspension to revocation.

913 (6) The Commission shall be entitled to deviate from the disciplinary guidelines in this rule section, upon a
914  showing of aggravating or mitigating circumstances by evidence presented to the Commission, if pursuant to
915 Section 120.57(2), F.S., or to an Administrative Law Judge, if pursuant to Section 120.57(1), F.S., prior to the
916 imposition of a final penalty. The Commission shall base a deviation from the disciplinary guidelines upon a
917  finding of one or more of the following:

918 (a) Aggravating circumstances:

919 1. Whether the certified officer used official authority to facilitate the misconduct.

920 2. Whether the misconduct was committed while the certified officer was performing other duties.

921 3. The number of violations found by the Commission.

922 4. The number and severity of prior disciplinary actions taken against the certified officer by the Commission,
923 provided the officer was previously disciplined by the Commission within the preceding eight years or received a
924 Letter of Guidance within the preceding five years.

925 5. The severity of the misconduct.

926 6. The danger to the public.

927 7. The actual damage, physical or otherwise, caused by the misconduct.

928 8. The lack of deterrent effect of the penalty imposed by the employing agency.
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929 9. The pecuniary benefit or self-gain to the officer realized by the misconduct.

930 10. Whether the misconduct was motivated by unlawful discrimination.

931 11. Any behavior constituting “domestic violence” defined by Section 741.28(1), F.S.

932 12. Whether the certified officer has previously received a Letter of Acknowledgment within the preceding
933 three years.

934 13. The certified officer has not filed any answer to the Administrative Complaint or otherwise responded to
935 the allegations of misconduct alleged by the Commission.

936 (b) Mitigating circumstances:

937 1. The officer’s employment status in a position requiring Commission certification at the time of the final
938 hearing before the Commission.

939 2. The recommendations of character or employment references.

940 3. The lack of severity of the misconduct.

941 4. The length of time the officer has been certified by the Commission.

942 5. Any effort of rehabilitation by the certified officer.

943 6. The effect of disciplinary or remedial action taken by the employing agency or recommendations of the
944  employing agency administrator.

945 7. The recommendation of a Probable Cause Panel to impose a penalty below the penalty guideline.

946 8. Effort of the officer to retract a false statement prior to the close of the disciplinary or criminal
947 investigation.

948 (7) The Commission shall impose one or more of the following penalties, listed in increasing order of severity:

949 (a) The issuance of a reprimand.

950 (b) Successful completion by the certified officer of a Basic Recruit Training Program, Advanced Training

951  Program, or Career Development Training Program, or such retraining deemed appropriate by the Commission.

952 (c) Placement on a probationary status for a period not to exceed two years and subject to the terms and
953  conditions imposed by the Commission. The Commission may impose one or more of the following terms and
954  conditions of probation:

955 1. Periodic reports from the officer, supervisor, or counselor, or indirect or direct supervision by a
956  Commission-approved supervisor.

957 2. Furnishing urine samples and consents to the release of analysis results of random or scheduled urine drug
958 tests at the officer’s expense.

959 3. Participation in psychological, occupational, or substance abuse counseling.

960 4. Successful completion of training or retraining specified in paragraphs (5)(b)-(c) of this rule section.

961 5. Refraining from violations of Sections 943.13(4) and (7), F.S.

962 6. The payment of restitution for damages or loss created by the certified officer’s misconduct.

963 7. The effective date of any period of probation imposed on a respondent by the Commission shall begin

964 fifteen days from the filing date of the Final Order, unless such probation is to follow a period of prospective
965  suspension. Commission staff shall monitor the probation status of each officer to ensure compliance with the
966  conditions of probation. Commission staff shall report to the Commission satisfactory completion of probation, as
967  well as any violations of the conditions of probation. If the officer violates any of the conditions of probation,
968  Commission staff shall report the violations to the Commission for consideration of further disciplinary action,
969 pursuant to subsection (3) of this rule section and Section 943.1395(7)(c), F.S.

970 (d) Suspension of certification and the privilege of employment as an officer for a period not to exceed two
971 years.
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972 (e) Revocation of certification.

973 (8)(a) The provisions of subsections (1)-(7) of this rule section are not intended and shall not be construed to
974 limit the ability of the Commission to pursue or recommend collateral, civil, or criminal actions when appropriate.
975 (b) The provisions of subsections (1)-(7) of this rule section are not intended and shall not be construed to limit

976  the ability of the Commission to informally dispose of disciplinary actions by stipulation, agreed settlement, or
977 consent order, pursuant to Section 120.57(4), F.S.

978 (9) Action by the Commission disciplining an officer’s certification shall concurrently discipline all other
979 certifications of any nature issued to that officer by the Criminal Justice Standards and Training Commission
980  pursuant to Sections 943.1395(1) and 943.12(3), F.S., and Rules 11B-20.001 and 11B-27.002, F.A.C.

981 (10) Temporary Employment Authorization (TEA). Individuals employed on a TEA, pursuant to Section
982 943.131, F.S., are subject to the following discipline by the Commission:

983 (@) If the Commission issues a probationary period to an individual employed on a TEA, such individual shall
984  be eligible for certification pending successful completion of the terms and conditions of the probationary period.

985 (b) If the Commission issues a suspension period to an individual employed on a TEA, such individual shall
986 not be eligible for certification until the completion of the suspension period.

987 (c) If an individual commits a revocable offense the Commission shall deny the individual’s request for
988 certification.

989 Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.12(3), 943.1395(8) FS. History—New
990  10-6-82, Amended 1-7-85, Formerly 11B-27.05, Amended 3-29-89, 12-13-92, 2-17-93, 1-19-94, 8-7-94, 11-5-95,
991  1-2-97, 7-7-99, 8-22-00, 7-29-01, 11-5-02, 4-11-04, 11-30-04, 3-27-06, 3-21-07, 6-9-08, 6-3-10, 5-21-12, 5-29-14,
992  9-4-16, 8-15-18.
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993 11B-27.007 Denial of Certification. Should the Commission find that an applicant for certification fails to
994 meet the qualifications established pursuant to Section 943.13(1) through (10), F.S., or any rules promulgated
995  thereunder, the Commission shall notify the applicant by forwarding a statement of denial, and shall forward a copy
996  to the agency that submitted the application for certification. The statement of denial shall specify the basis for
997 Commission action, and shall be forwarded to the applicant pursuant to the procedures of Rule Chapter 120, F.S.,
998  Administrative Procedure Act, and the Uniform Rules of Procedure, Chapter 28, F.A.C.

999 Specific Authority 943.03(4), 943.12(1) FS. Law Implemented 120.60, 120.62, 943.1395 FS. History—New
1000 10-6-82, Amended 1-7-85, Formerly 11B-27.07, Amended 7-7-99, 8-22-00.
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1001 11B-27.013 Canine Team Certification.
1002 (1) Definitions.

1003 (a) “Canine team” shall refer to a certified officer and a specific canine working together in the performance of
1004 law enforcement or correctional duties. “Handler” refers to the certified officer who trains and controls the canine.
1005  This definition does not include canines used by certified officers exclusively for tracking and trailing or specific
1006 detection, which are excluded from the certification process.

1007 (b) “Canine evaluator” shall refer to a person who is authorized by the Commission to administer the canine
1008  team performance evaluation to canine teams and to attest to the proficiency of the canine team pursuant with the
1009 performance evaluation. The evaluator shall determine if training submitted by an agency that is requesting
1010  certification is equivalent to the 480-hour Canine Team Training Course number 1198. The canine team evaluator
1011 applicant requesting approval of the Commission shall be required to possess the minimum training and experience
1012 pursuant to subsection (7) of this rule section, and documented in a request to Commission staff. A Commission-
1013  approved evaluator shall not verify equivalent training that he or she delivered.

1014 (c) “Equivalent Training” shall refer to the Canine Team Training Course number 1198 not delivered at a
1015  Commission-certified training school, or any canine team training course other than the Commssion-approved
1016  Canine Team Training Course number 1198. Equivalent training shall be a minimum of 480 hours and shall comply
1017  with the goals and objectives of the Canine Team Training Course number 1198. For a previously Commission-
1018  certified handler assigned a new canine, equivalent training shall refer to the 80-hour minimum training requirement.

1019 (2) Canine team certification requirements. Commission certification of a canine team is not required. If a
1020  canine team seeks Commission certification, the canine team shall meet the following requirements:

1021 (@) A canine team shall successfully complete the Canine Team Training Course number 1198, or equivalent
1022 training as defined in subsection (1) of this rule section, at a minimum of 480 hours before applying for certification,
1023 or

1024 (b) A canine team that has successfully completed the Canine Team Training Course number 1112, or
1025  equivalent training, at a minimum of 400 hours prior to the retirement of that course on November 6, 2013, shall
1026 become certified by October 31, 2015. Failure to become certified by that date shall require the canine team to
1027  successfully complete Canine Team Training Course number 1198, or equivalent training, at a minimum of 480
1028  hours.

1029 (c) A canine team shall successfully demonstrate proficiency skills pursuant to paragraph (3)(c) of this rule
1030  section.
1031 (d) A previously Commission-certified handler assigned a new canine shall comply with the training goals and

1032  objectives in the Canine Team Training Course number 1198, with the exception of the academic block of
1033 instruction. The canine team shall train for a minimum of 80 hours, which shall be verified by a Commission-
1034  approved evaluator as equivalent training, and successfully demonstrate the required proficiency skills.

1035 (e) A canine team shall provide documentation of the canine team’s compliance with certification requirements
1036  and submit a Canine Team Certification Application, form CJSTC-70, revised November 5, 2015, effective 9/2016,
1037 hereby incorporated by reference http://www.flrules.org/Gateway/reference.asp?No=Ref-07377. Form CJSTC-70
1038 can be obtained at the following FDLE Internet address:
1039 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.

1040 (3) Required documentation for certification of a canine team. Documentation of compliance for Commission
1041 certification of canine teams shall include:

1042 (@ A completed Canine Team Certification Application form CJSTC-70. Prior to submitting a form
1043 CJSTC-70, the agency employing the canine team shall collect, verify, and have on file documents establishing
1044  compliance with the requirements of this rule section, regardless of where canine training takes place.

1045 (b) Documentation of successful completion of canine team training shall include the following:

1046 1. Certificate of successful completion of the Canine Team Training Course number 1198 delivered at a
1047 Commission-certified training school and taught by Commission-certified Canine Instructors; or
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1048 2. Successful completion of the equivalent training shall be documented on the Canine Course Equivalency
1049 Checklist form CJSTC-70A, revised November 5, 2015, effective 9/2016, hereby incorporated by reference
1050 http://www.flrules.org/Gateway/reference.asp?No=Ref-07378. Form CJSTC-70A can be obtained at the following
1051 FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission
1052  staff at (850) 410-8615.

1053 a. Canine Team Training Course number 1198 not delivered at a Commission-certified training school shall
1054  be deemed as equivalent training by a Commission-approved evaluator.

1055 b. Any canine team training course other than the Commission-approved Canine Team Training Course
1056 number 1198 shall be deemed equivalent training by a Commission-approved evaluator if the course is a minimum
1057 of 480 hours and complies with the objectives of the Canine Team Training Course number 1198.

1058 3. The employing agency submitting form CJSTC-70 shall provide documentation of training to the
1059 Commission-approved evaluator. The evaluator shall review and document of the training on form CJSTC-70A.

1060 (c) A completed Canine Team Performance Evaluation form CJSTC-83, revised November 6, 2014, effective
1061 7/2015, hereby incorporated by reference http://www.flrules.org/Gateway/reference.asp?No=Ref-05655, shall be
1062  verified by evaluator(s) to ensure the canine team completed the proficiency requirements. Form CJSTC-83 can be
1063 obtained at the following FDLE Internet address: http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by
1064  contacting Commission staff at (850) 410-8615.

1065 1. Successful completion of the canine team performance evaluation shall be administered by two
1066 ~ Commission-approved canine team evaluators and documented on form CJSTC-83. A Commission-approved
1067 canine team evaluator conducting the initial training of a canine team shall not participate in the initial certification
1068  of that team. One of the Commission-approved canine team evaluators shall not be affiliated with the employing
1069 agency of the canine team being examined for certification. A Commission-approved canine team evaluator shall
1070 not administer a performance evaluation to a canine that is assigned as the evaluator’s work partner.

1071 2. The canine team proficiency topics are permitted to be administered in random order by the evaluator or
1072 concurrently by the evaluator.

1073 3. During the initial evaluation the canine team shall test in all topics of the performance evaluation. If a
1074  canine team fails to successfully demonstrate proficiency on one specific topic during the initial evaluation, one
1075 re-evaluation is permitted to be given for the specific topic during the initial evaluation. The handler shall be
1076  allowed to remediate with the canine prior to declaring intent to repeat the specific topic. If a canine team fails to
1077 complete the specific topic or any additional topics, the canine team shall be deemed to have failed the performance
1078  evaluation. Remediation is defined as the handler working with the canine to resolve the topic of deficiency
1079  specified in form CJSTC-83 in the “Re-examination and Remediation Process” section.

1080 4. If a canine team fails to successfully demonstrate proficiency for any topic(s) during the first performance
1081  evaluation, the handler shall remediate the canine team in the topic(s). The canine team shall retest after a minimum
1082  of 24 hours from the date of the first failure and successfully demonstrate proficiency in the specific failed topic(s)
1083 under the supervision of two Commission-approved evaluators. One evaluator shall be an original evaluator
1084  involved in the initial proficiency failure. The handler shall provide documentation, to include lesson plans and
1085  signed attendance rosters, of the remedial training to the Commission-approved evaluators prior to the
1086  administration of the re-evaluation.

1087 5. If a canine team fails to successfully demonstrate proficiency in the specific failed topic(s) during the
1088  second attempt, the handler shall remediate with the same canine in the specific failed topic outlined in the Canine
1089  Team Training Course number 1198. The canine team shall retest after a minimum of 30 days from the date of the
1090  second failure. The canine team shall repeat the performance evaluation in its entirety under the supervision of two
1091  Commission-approved evaluators. One evaluator shall be an evaluator who was involved in the initial proficiency
1092  failure for that canine team. The handler shall provide documentation, to include lesson plans and signed attendance
1093 rosters, of the remedial training to the Commission-approved evaluators prior to the administration of the re-
1094 evaluation.

1095
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1096 6. A canine team that has failed a third attempt to pass a Canine Team Performance Evaluation shall be
1097 deemed to have failed the certification process, and shall complete the Canine Team Training Course number 1198
1098 or equivalent training prior to submitting an application for certification. Form CJSTC-83 shall be used to document
1099 the third failure of the canine team and submitted by one of the canine team evaluators to the Florida Department of
1100 Law Enforcement, Criminal Justice Professionalism, Post Office Box 1489, Tallahassee, Florida 32302.

1101 7. Documentation of the training shall be made available to the Commission-approved evaluators prior to the
1102  administration of a subsequent canine team performance evaluation.

1103 (4) Renewal of Certification.

1104 (@) A Canine Team Certification shall lapse if it is not renewed on or before October 31 of the year following

1105 the initial certification.

1106 (b) If the canine team handler applying for recertification has not changed canines or the canine team
1107 certification has not expired, the employing agency requesting renewal of the certification shall complete the
1108  applicable sections and submit form CJSTC-70 marked “Renewal,” and document the canine team proficiency on
1109  form CJSTC-83, in compliance with the requirements of subsection (3) of this rule section.

1110 (c) If the canine team certification has expired, the employing agency requesting renewal of the certification
1111 shall complete the applicable sections and submit form CJSTC-70 marked “Renewal,” and document the canine
1112 team proficiency on form CJSTC-83, in compliance with the requirements of subsection (3) of this rule section.

1113 (5) Change of assigned canine team. If a Commission-certified canine handler or canine ceases to be assigned
1114  as part of a canine team by the employing agency, the certification shall lapse.

1115 (a) Notification of changes in a canine team assignment shall be submitted to Commission staff in writing to
1116  the Florida Department of Law Enforcement, Criminal Justice Professionalism Program, Post Office Box 1489,
1117  Tallahassee, Florida 32302, provided the handler is not assigned a new canine.

1118 (b) A Commission-certified canine handler who has been assigned a new canine, shall submit form CJSTC-70,
1119 marked “New” and “Canine Team Change” after complying with the requirements of this rule section.

1120 (6) Inspection of canine team applicant files.

1121 (@) Upon determination of an unfavorable inspection by Commission staff, the deficiencies shall be

1122 documented on a Canine Team Certification Deficiency Notification form CJSTC-270, revised November 6, 2014,
1123 effective 7/2015, hereby incorporated by reference https://www.flrules.org/Gateway/reference.asp?No=Ref-05660.
1124 Form CJSTC-270 can be obtained at the following FDLE Internet address:
1125 http://www.fdle.state.fl.us/CISTC/Publications/Forms.aspx, or by contacting Commission staff at (850) 410-8615.

1126 (b) The employing agency shall satisfy the deficiency(ies) by submitting the required documentation to
1127 Commission staff within 90 days of the receipt of the Canine Team Certification Deficiency Notification form
1128 CJSTC-270. The Commission has the authority to deny the employing agency’s request for canine team
1129 certification for failure to meet the 90-day requirement. Upon denial of the application, the employing agency may
1130 reapply for canine team certification.

1131 (7) Canine Team Evaluators.

1132 (a) Prior to being approved by the Commission as a canine team evaluator, the evaluator applicant shall provide
1133 documentation verifying the evaluator applicant has complied with the following requirements:

1134 1. Documentation of one year of experience as a Commission-certified canine team instructor.

1135 2. Documentation on form CJSTC-70 that the evaluator applicant has taught the Canine Team Training

1136 Course number 1198; or the Canine Team Training Course number 1112 (retired 11/6/2013); or equivalent training
1137 in its entirety to a minimum of six canine teams that have successfully completed the canine team certification
1138 process. Canine teams trained exclusively for tracking and trailing or specific detection shall not be included in this
1139  total.

1140 3. Verification that the evaluator applicant has evaluated a minimum of twelve canine teams under the
1141  supervision of Commission-approved evaluators, which shall be documented on form CJSTC-83. Canine teams
1142  trained exclusively for tracking and trailing or specific detection shall not be included in this total.
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1143 4. A letter of recommendation for the evaluator applicant from a training center director, agency
1144  administrator, or designee.

1145 5. Request for evaluator status. A letter from the evaluator applicant requesting approval from the
1146 Commission as a “canine team evaluator” shall be forwarded to the Florida Department of Law Enforcement,
1147 Criminal Justice Professionalism Program, P.O. Box 1489, Tallahassee, Florida 32302, Attention Bureau Chief of
1148  the Bureau of Standards, for the initial request for approval as a canine team evaluator. The letter shall include the
1149  evaluator’s full name, the last four digits of the evaluator’s social security number, complete address, and
1150  documentation of compliance with the standards set forth in this rule section.

1151 (b) Approval of canine team evaluator status. Upon a review of the documents and determination that the
1152  evaluator applicant has complied with the requirements set forth in this rule section, a letter acknowledging approval
1153 by the Commission shall be forwarded to the evaluator applicant.

1154 (c) Maintenance of canine team evaluator status. Commission-approved evaluators shall be required to
1155  submit a request for continuance as an evaluator, to the address in paragraph (7)(a) of this rule section within four
1156  years of the date of approval, with documentation that verifies the evaluator has completed a minimum of four
1157 canine team performance evaluations within the four-year period. The verifying documentation shall be copies of
1158  form CJSTC-70 attesting that the performance evaluation was administered by the evaluator. A canine team
1159 evaluator’s “approval status” shall expire four years following the date approved by the Commission. If the
1160  Commission-approved evaluator’s “approval status” expires, the evaluator shall comply with the maintenance
1161 requirements in this rule section as an evaluator applicant under the supervision of two Commission-approved
1162  canine team evaluators and shall document the evaluation skills on form CJSTC-83. Canine team evaluators with an
1163  expired status shall submit for approval a “request for evaluator status” and comply with the requirements in
1164 paragraph (7)(a) of this rule section.

1165 Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.12(16) FS. History—New 3-29-89,
1166  Amended 12-13-92, 1-2-97, 7-7-99, 8-22-00, 7-29-01, 11-5-02, 11-30-04, 3-27-06, 3-21-07, 6-9-08, 9-28-09,
1167  6-3-10, 3-13-13, 5-29-14, 5-29-14, 7-29-15, 9-4-16.
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1168 11B-27.014 Implementation of the Federal Law Enforcement Officers Safety Act of 2004.

1169 (1) Requirements to demonstrate the firearms proficiency requirements under the federal Law Enforcement
1170  Officers Safety Act of 2004 (18 U.S.C.A. 8 926C) in Florida.
1171 (a) To carry a concealed firearm under the Federal Law Enforcement Officers Safety Act of 2004 (“Act”), a

1172 qualified retired law enforcement ( “retiree”), as defined in 18 U.S.C.A. 8 926C, shall show that he or she has
1173 demonstrated the firearms proficiency required by the Act within the past twelve months of the time he or she
1174  possesses a concealed firearm.

1175 (b) The Act provides the following two methods for a retiree to demonstrate firearms proficiency:

1176 1. One method allows the retiree to return to the agency from which he or she retired to meet the agency’s
1177  firearms proficiency standards as applied to the agency’s active officers. Under the Act, an agency has the option to
1178 offer this alternative.

1179 2. The second method allows the retiree to meet the minimum firearms standards applied to active law
1180  enforcement officers by the state of the retiree’s residence.

1181 (c) For retirees who reside in Florida, the option to meet the state’s minimum firearms standards shall be
1182 demonstrated using the Commission’s approved minimum firearms proficiency course of fire (“course of fire”),
1183 conducted in a manner specified in paragraph (2)(c) of this rule section, pursuant to the Law Enforcement Officer
1184 Firearms Qualification Standard on form CJSTC-86A incorporated by reference in subsection 11B-27.00212(14),
1185 F.A.C.

1186 (2) Requirements for administering the course of fire are as follows:

1187 (a) The range master conducting the course of fire shall be an active Commission-certified firearms instructor
1188 pursuant to paragraphs 11B-20.0014(2)(c) or (d), F.A.C.

1189 (b) The range master shall issue a Commission-approved Firearms Proficiency Verification Card, form

1190  CJSTC-600, created on July 9, 2007, hereby incorporated by reference, to each retiree who successfully completes
1191 the course of fire as required on form CJSTC-86A.

1192 (c) The range master shall maintain the following documentation that is related to the completion of the course
1193  of fire for each retiree who successfully completes the course, and the retained documentation shall be subject to
1194  audit during regular business hours upon a two-day written notice by Commission staff:

1195 1. Full name of the retiree completing the course of fire.
1196 2. Address of the retiree completing the course of fire.
1197 3. The Course of Fire Proficiency Score. A passing score is a minimum score of 80%, which is 32 of 40

1198 rounds in the scoring area using a commercially produced B-21E target or equivalent Pride Enterprises (P.R.I1.D.E.)
1199  target. The scoring shall be any hit that is inside or touches the exterior scoring line of the four and five zone of the
1200 B-21E target.

1201 4. Date the course of fire was completed.

1202 5. Location where the course of fire was conducted.

1203 6. The specific number imprinted on the CJSTC-600 form issued to the retiree who completed the course of
1204  fire.

1205 7. Type(s) of firearm(s).

1206 (3) Firing Range Requirements.

1207 (a) The course of fire shall be conducted on any public or private range that meets the shooting distance
1208 requirements on form CJSTC-86A.

1209 (b) The owner of a firing range is not required to administer the course of fire on the owner’s firing range.

1210 (c) The retiree shall be responsible for any fee associated with the course of fire.

1211 (4) Issuance and Maintenance of form CJSTC-600.
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1212 (@) A request for form CJSTC-600 shall be made in writing to the Florida Department of Law Enforcement,
1213 Criminal Justice Professionalism Program, Post Office Box 1489, Tallahassee, Florida 32302, Attention: Officer
1214 Records Section.

1215 1. A Commission-certified firearms instructor is allowed to receive up to 50 each of the CJSTC-600 form
1216  with each written request, and the request shall include the firearm instructor’s full name, mailing address and
1217 physical address if different from the mailing address, telephone number, and the name of the Commission-certified
1218  training school, defined as “training school” in subsection 11B-18.003(23), F.A.C., affiliation or criminal justice
1219  agency affiliation.

1220 2. A training school is allowed to receive up to 200 each of the CIJSTC-600 form with each written request,
1221  and the request shall be made on the training school’s letterhead signed by the training center director or designee.

1222 3. Ifaretiree loses form CISTC-600, a replacement card shall not be reissued. The retiree shall be required to
1223 complete the course of fire, again, and be issued a new CJSTC-600 form.

1224 (b) A Commission-certified firearms instructor shall only issue a CJSTC-600 form for successful completion
1225  of the course of fire. Each CISTC-600 form shall be issued with a specific number imprinted on the form and the
1226  firearms instructor shall maintain documentation for a period of two years indicating to whom the CJSTC-600 was
1227 issued, which shall be subject to audit by Commission staff during regular business hours upon a two-day written
1228 notice by Commission staff.

1229 (c) The CJSTC-600 form shall expire one year from the date the retiree completed the course of fire.

1230 (5) Admission to a range to attempt to complete the course of fire shall be under the terms and conditions of
1231 the range master, and solely at the range master’s discretion. Neither state law nor the Act provide a retiree with a
1232 right to demand access to a range or an opportunity to attempt the course of fire.

1233 (6) It is not the responsibility of the Commission, any Commission certified firearms instructor, a training
1234  school, or any other entity operating a firearms range, at the time of the firearms qualification, to verify or certify
1235 that a retiree meets any of the additional requirements of a “qualified retired law enforcement officer” under the Act.
1236 Meeting the Act’s qualifications is solely the responsibility of the retiree. The range master is not required to
1237 otherwise verify a retiree’s status under the Act at the time of the firearms qualification.

1238 Rulemaking Authority 943.03(4), 943.12(1) FS. Law Implemented 943.12, 943.132 FS. History—New 3-3-08,
1239  Amended 6-3-10, 3-13-13.
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