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316 E. 9th St.
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1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

March 8, 2004

Ms. Laura Barfield
Manager, Alcohol Testing Program
Florida Department of Law Enforcement
PO Box 12489
Tallahassee, FL 32302-1489
Dear Ms. Barfield:
CMI, Inc., as part ofthe evaluation process, has provided tothe}l'lorida Department.of·. ;'
Law Enforcement materials on the Intoxilyzer 8000. Tho;;(! materials include operator,··' .
manuals, training materials, presentations, electrical dra~hl.gs,
We would ask that
you return all documentation at your earliest convenience.

etc.

If you have any question please contact us at your convenience.
Regards,

Thomas S. Myers
Regional Sales Manager
Law Enforcement

INTOXJLyzER® ... so you can breathe easier
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RECEIVED
FEB 0 8 2005
FDLE

January 25, 2005

Alcohol Testing Program

Ms. Laura Barfield
Manager, Alcohol Testing Program
Florida Department of Law Enforcement
PO Box 12489
Tallahassee, FL 32302-1489
Dear Ms. Barfield:
CMI, Inc., as part of the evaluation process, has provided to the Florida Department of
Law Enforcement confidential materials on the Intoxilyzer 8000. These confidential
materials include operator manuals, training materials, presentations, electrical drawings,
etc. We would ask that you return all above referenced documentation at your earliest
convemence.
If you have any question please contact us at your convenience.
Regards,

~(}
Pamela J. Hagaif
Technical Sales Manager

INTOXJLyzEft® ... so you can breathe easier
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Principle of Analysis
The lntoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle of analysis.

Model Designation
8000

Description
The lntoxilyzer 8000 is an infrared-based instrument designed for
both mobile and stationary evidential breath alcohol testing.

Operating Temperature
Recommended: 0°C - 40 °C

Instrument Software
The lntoxilyzer 8000 runs a proprietary program on a preemptive
multitasking operating system.

INTOXJLyzER® ... so you can breathe easier
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Principle of Analysis
The lntoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle of analysis.

Model Designation
8000

Description
The lntoxilyzer 8000 is an infrared-based instrument designed for
both mobile and stationary evidential breath alcohol testing.

Operating Temperature
Recommended: 0°C - 40 °C

Instrument Software
The lntoxilyzer 8000 runs a proprietary program on a preemptive
multitasking operating system.
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Compatible External Printers
CMI has tested the following printer brands/models for compatibility
with the lntoxilyzer 8000:
Samsung ML-1450, ML-1750
Brother HL-2070N
HP LaserJet 1200
HP LaserJet 1300
HP LaserJet 1320

In addition to the above printer brands/models, PCL6 compatible
printers will interface with the lntoxilyzer 8000.

INTOXJLyzER® ... so you can breathe easier
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FAX TRANSMISSION
TO: (Name)

Ms. Laura Barfield

FROM: (Name)

Pam Hagan

FDLE
(Company)
(Fax Number) (850) 410-7816
270-685~6678
(Return Fax Number)

SUBJECT:

Intoxilyzer 8000

COPIES

DATE:

April 18, 2005

Number of Pages:
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Make and Model Designation
Intoxilyzer® 8000

Method of Analysis
The lntoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version
8100.24

Description of Instrumentation
The lntoxilyze~ 8000 is an infrared~based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision
Average standard deviation of 0.003 g/21 OL or better

Response Prescribed to Denote and Interferant (Visual and Audible)
The lntoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.

Response Prescribed to Denote Mouth Alcohol (Visual and Audible)
The lntoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.
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Make and Model Designation
Intoxilyzer® 8000

Method of Analysis
The lntoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version
8100.25

Description of Instrumentation
The lntoxilyzer® 8000 is an infrared-based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision
Average standard deviation of 0.003 g/21 OL or better
Response Prescribed to Denote and lnterferent (Visual and Audible)

The lntoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.
Response Prescribed to Denote Mouth Alcohol (Visual and Audible)

The lntoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.

INTOXJLyzER® ... so you can breathe easier
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Barfield, Laura
From:
Sent:
To:
Subject:

Venturi, George
Tuesday, August 02, 2005 11:06 AM
HQ CJP AT. All Members
FW: Printers for the 18000

-----Original Message----From: Hall, Toby [mailto:tshall@alcoholtest.com]
Sent: Wednesday, July 27, 2005 II :53 AM
To: Venturi, George
Cc: Hagan, Pam; Taylor, Becky
Subject: Printers for the 18000

George,
It was really good talking with you and catching up. Look forward to linking up sometime this fall.
The printers that we have tested with the 18000 are as follows: Samsung ML-1450, ML-1750 Brother HL-2070N HP Laser Jet 1200,
LaserJet 1300, LaserJet 1320
Additionally, if you find a printer that is either PCL5e, or PCL6 compatible, it should work.
Thanks George,
Toby H.

1
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Message

Barfield, Laura
From:

Hagan, Pam [pjhagan@alcoholtest.com]

Sent:

Thursday, September 08, 2005 1:32 PM

To:

Barfield, Laura

Subject:

lntoxilyzer 8000

Attachments: broken toroid.JPG

Hi Laura,
Engineering has asked me to gain approval from you regarding the following proposed solution to alleviate a
potential service issue with the 1-8000.
Please reference the attached picture.
The proposed solution is to add a small quantity of silicone rubber between the the components as labeled in the
picture. This silicone rubber would alleviate broken component leads caused by vibration of the instrument. Such
broken leads result in instrument failures. The addition of the silicone rubber will not require any change to the bill
of materials for the lntoxilyzer 8000. Nor, will this change effect the electrical or chemical properties and/or
accuracy of the instrument.
Let me know what you think.
Pam

4/9/2006

-----------·---

----·--···.

· · .Message

Page 1 of 1

Barfield, Laura
Hi Laura,
Attached please find (4) pictures of the lntoxilyzer 8000 thermal printer paper
compartment. Note, the compartment is found in the instrument's top cover. This mold
change provides for the addition of a paper spindle.
Currently, no Florida units have been shipped with this new top cover. However, with
the combination of Phase Ill and training instruments we will begin to ship instruments
with new top covers into the State.
Toby Hall and I will be calling you later this afternoon to discuss this.
Thanks,
Pam

-,______________________

......

----·~,,-.,..,...,,~

INC.
316 E. 9th St.
Owensboro, KY 42303
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December 9, 2005

Laura Barfield
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489
Dear Laura Barfield,
The Intoxilyzer 8000 utilizes a form printing engine that allows a document created in
Microsoft Word to be used as a template for printing documents from the instrument and
from COBRA. The information that will be printed on the template is generated by the
instrument the same way each and every time a test is ran. The template has field codes
that tell the instrument where to print the information collected during the test. More
simply, the template provides static text and placement of information already collected
to create the populated form.
The Microsoft Word template files are considered a preprinted form. They are stored as a
separate file in a separate memory device in the instrument. When tests are performed on
the instrument, the data needed for printing is collected independent ofthe template that
will be used to print them.
Since the templates have no bearing or influence on the test data and are physically stored
in a separate device, they are treated separate from the software version of the instrument.
If you have any questions, please give me a call.
Best regards,

~~~t-itToby S. Hall
Applications Engineering Manager
CMI, Inc.

INTOXJLyzER® ... so you can breathe easier
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December 9, 2005

Laura Barfield
Pro gram Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489
Dear Laura Barfield,
The Intoxilyzer 8000 does not need recalibration after a software update unless the
analytical portion ofthe software has been modified.
The software changes being made to the instrument at the request of the state of Florida
do NOT involve the analytical portion of the software therefore the instruments will not
need to be recalibrated.
If you have any questions, please give me a call.

Best regards,

::hL/) kk-u.'jiv
~all

Toby S.
Applications Engineering Manager
CMI, Inc.

INTOXJLyzER® ... so you can breathe easier
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The lntoxilyzer 8000 instrument is designed to give very accurate results. This is
accomplished by using a large variety of electrical and mechanical components,
each having a tolerance in physical and/or electrical specifications. Both
mechanical and electrical adjustments are made to the instrument during the
manufacturing process, to insure that the instrument meets all performance
requirements. In most cases, slots are used to make mechanical adjustments
and potentiometers are used to make electrical adjustments. There are two
cases where fine adjustments are necessary and neither of these two methods
will work.
1.) Tolerances in the output of theIR source, and detector sensitivity, make it
necessary to make a gain adjustment in the preamp. Because
potentiometers tend to be noisy there are three resistors that have their
values sleeted during the manufacturing process. These three resistors
can vary in resistance from instrument to instrument in order to optimize
preamp gain.
2.) Dimensional tolerances between the detector and the window in the
sample chamber are maintained by making a clearance adjustment. This
adjustment is made during manufacturing and when necessary, a shim is
added between the two parts. Some instruments will have the shim and
some will not, as required to maintain proper dimensional tolerance.
Other less apparent noticeable differences in the instrument are due to using
parts from different manufacturers. Parts from different manufacturers meet the
same engineering specifications, but sometimes look differently. One example is
connectors. There are two manufacturers approved, so it is possible there are
instruments with white connectors, brown connectors or a mixture of both.
Capacitors are another example. One manufacturer uses black epoxy, another
uses yellow.
These perceived differences to do not change instrument functionality, nor do
they compromise instrument performance.

INTOXJLyzER® ... so you can breathe easier
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December 9, 2005

Florida Department of Law Enforcement
Alcohol Testing Program
PO Box 1489
Tallahassee, FL 32302-1489
Attn: Ms. Laura Barfield
Dear Ms. Barfield,

Subject: Changes made to the Florida instrument since the last evaluation.
1. Breath Hose- The black vinyl coating was removed from the ends of the breath hose
and replaced with heat shrink tubing. This was done for aesthetic reasons, as well as to
improve durability.
2. Tall Feet- Four additional rubber feet were added between the gas delivery system
and the instrument. This raised the instrument up so the calibration inlet port height is
the same as the Guth simulator.
3. Power Supply Coils- RTV is being added to secure two coils on the power
distribution board. This was done to prevent failures of the component due to vibration.
4. Case Changes- Changes have been made to the case mold to add features. The
capability of adding a paper holder was added along with places to add connectors for
future use.
None of the above changes have any effect on the operation, accuracy or analytical
reliability of the instrument.

WilliamS. Schofield
Manager-Engineering

INTOXJLyzER® ... so you can breathe easier
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Make and Model Designation
lntoxilyzer® 8000

Method of Analysis
The lntoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version
8100.26

Description of Instrumentation
The I ntoxilyzer® 8000 is an infrared-based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision
Average standard deviation of 0.003 g/21 OL or better
Response Prescribed to Denote and lnterferent (Visual and Audible)

The lntoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.
Response Prescribed to Denote Mouth Alcohol (Visual and Audible)

The lntoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.

INTOXJLyzER® ... so you can breathe easier
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May 30,2006

Laura Barfield
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489
Dear Ms. Barfield,
As a follow-up to Bill Schofield's letter on the
clarifications/additions.

9th

ofDecember, please find the following

1. Breath Hose- Bill had written, "The black vinyl coating was removed from the ends of

the breath hose and replaced with heat shrink tubing. This was done for aesthetic
reasons, as well as to improve durability." This update was not included in the
instruments that were used in the evaluation in January 2006.
2. Tall Feet- Bill had written, "Four additional rubber feet were added between the gas
delivery system and the instrument. This raised the instrument up so the calibration inlet
port height is the same as the Guth simulator." This update was included in the
instruments that were used in the evaluation in January, 2006.
3. Power Supply Coils- Bill had written, "RTV is being added to secure two coils on the
power distribution board. This was done to prevent failures of component due to
vibration." This update was not included in the instruments that were used in the
evaluation in January 2006. Further, the two components were essentially glued to the
board to prevent large shocks or vibration from dislodging them.
4. Case Changes- Bill had written, "Changes have been made to the case mold to add
features. The capability of adding a paper holder was added along with places to add
connectors for future use. This update was not included in the instruments that were used
in the evaluation in January 2006.
I reiterate and agree with what Bill had said regarding instrument operation in that, "None of the
changes have any effect on the operation, accuracy or analytical reliability of the instrument."

fJ/!1
'!' 7 ,

If you have any questions, please give me a call.
Regards,

(/}7

Toby S. Hall
Applications Engineering Manager

RECEIVED
JUN 0 6 2006
FOLE

Alcohol Testing Program
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IRIIJXiiYlB~ 8000
Mag Card Reader Dongle

Instructions:
Allow the instrument to warm up and be in the Ready mode. Unplug the
instrument's keyboard and plug in the dongle. After 1 second, the LED will turn
on for 3 seconds and then turn off. Five commands will be sent to the card
reader. After each command is sent, the LED will turn on for 1 second and then
turn off. The card reader will beep 1 time. (Note: The 4th and 5th commands
take longer to send.) After the 5th command is sent, the LED will flash 3 times to
signal the configuration procedure is complete. Remove the dongle and plug in
the keyboard.
Now test the mag card reader by pressing the Start Test button and initiating a
subject test. When the driver's license is swiped, the card reader will read all 3
tracks and beep only 1 time. The instrument will then generate the acceptance
tone. There is an approximate 2 second delay between the swipe of the card
and the beep from the reader. This is normal.
If for any reason during the configuration, the card reader fails to acknowledge a
command with a beep or rejects a command by beeping twice, allow the dongle
to issue all 5 commands, flash 3 times and stop. Unplug the dongle and repeat
the configuration process.

Page 1 of 1
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June 7, 2006

Laura Barfield
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489

RECEIVED
JUN 0 9 2006
AI

FDLE
cohOI Testing Program

Dear Ms. Barfield,

This letter is to notify you of an issue with the mag-swipe card reader found in the Intoxilyzer
8000 utilized by Florida and the subsequent corrective action taken by CMI, Inc.

Issue
When swiping a Florida driver's license during a subject test, the Intoxilyzer 8000 frequently
fails to read the information recorded on the license. When reading information from the mag
card, we discovered the driver's license swipe was being invalidated due to a 3 second timeout
established in the 1-8000' s instrument software (version 81 00.26). A combination of a newer
Florida driver's license, which now includes more information recorded on it, plus the current
release of the mag card reader obtained from the manufacturer causes the time to read
information from the license to slightly exceed 3 seconds to 3.05 seconds. Therefore, the license
swipe during a subject test frequently fails resulting in the instrument operator inputting the
required data entry via the keyboard.
The failure of the mag card reader to read information recorded on the Florida driver's
license does not have any effect on the operation, accuracy or analytical reliability of the
instrument.

Corrective Action
The manufacturer of the mag card reader gives the user (CMI) the flexibility of issuing
commands from the keyboard directly to the mag card reader. These commands customize the
format of the data the card reader sends when a mag card is swiped. CMI has modified the
format ofthe data sent by the mag card reader reducing the amount of time to read a Florida
driver's license to less than 3 seconds, specifically to 2.3 seconds.

INTOXJLyzER® ... so you can breathe easier
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Ms. Laura Barfield
June 7, 2006

The commands issued to the mag card reader from the keyboard to customize the format of the
data are difficult to type in by hand. As a result, CMI has encoded these commands into a Mag
Card Reader Dongle which emulates the typed keyboard commands. By unplugging the
keyboard of the I-8000 and plugging in the Mag Card Reader Dongle the dongle automatically
loads the commands to the mag card reader. The commands configure the mag card reader to
obtain specific information when a Florida driver's license or identification card is swiped. The
card reader maintains this configuration permanently. I have included for your reference a copy
of the instruction sheet for the Mag Card Reader Dongle.

The Mag Card Reader Dongle and the commands stored on it do not interact with the
software in the Intoxilyzer 8000; do not change the software in the lntoxilyzer 8000
(8100.26); and have no effect on the operation, accuracy or analytical reliability of the
instrument.

1;:jtf

If you have any questions, please give me a call.
1

Regards,

./;

Toby S. Hal
Applications Engineering Manager

..

INC.

316 East Ninth Street
Owensboro, KY 42303
866-835-0690
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IRIIIII/RIIt» 8111
Mag Card Reader Dongle

Instructions:
Allow the instrument to warm up and be in the Ready mode. Unplug the
instrument's keyboard and plug in the dongle. After 1 second, the LED will turn
on for 3 seconds and then turn off. Five commands will be sent to the card
reader. After each command is sent, the LED will turn on for 1 second and then
turn off. The card reader will beep 1 time. (Note: The 4th and 5th commands
take longer to send.) After the 5th command is sent, the LED will flash 3 times to
signal the configuration procedure is complete. Remove the dongle and plug in
the keyboard.
Now test the mag card reader by pressing the Start Test button and initiating a
subject test. When the driver's license is swiped, the card reader will read all 3
tracks and beep only 1 time. The instrument will then generate the acceptance
tone. There is an approximate 2 second delay between the swipe of the card
and the beep from the reader. This is normal.
If for any reason during the configuration, the card reader fails to acknowledge a
command with a beep or rejects a command by beeping twice, allow the dongle
to issue all 5 commands, flash 3 times and stop. Unplug the dongle and repeat
the configuration process.
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June 9, 2006

Laura Barfield
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489

RECEIVED
JUN 1 3 2006
AI

FOLE
coho~ Testing Program

Re: Certificate of Calibration issued for 80-001173
Dear Ms. Barfield,
Please do not use the Certificate of Calibration issued for 80-001173 dated 11128/05. After
reviewing the calibration data for the above referenced instrument, the instrument was in fact
calibrated 12/28/05. Please begin using the corrected Certificate of Calibration sent to you
6/8/06 via Federal Express.
If you have further questions, please do not hesitate to contact me.
Regards,

PYJ::d~J)· ;I~
Technical Sales Manager

INTOXJLyzER® ... so you can breathe easier
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Laura Barfield
Program Manager
Florida Dept of Law Enforcement
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1819 Miccosukee:Commons
Tallahassee~

FL 32302-1489

Re: Certificate of Calibration issued for 80-001173
Dear Ms. Barfield,
Please do not use the Certificate of Calibration issued for 80-001173 dated 11/28/05. After
reviewing the calibration data for the above referenced instrument, the instrument was in fact
calibrated 12/28/05. Please begin using the corrected Certificate of Calibration sent to you
6/8/06 via Federal Express.
If you have further questions, please do not hesitate to contact me.
Regards,

p~~{).;/~
Technical Sales Manager
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Laura,
There should ~ot be a problem in turning around the evaluation instruments again
to arrive toy~ by July 28th.
In speaking with Bill, the systems board does include the ring detect circuit and
would iDclud~ the "starburst" capacitor. The RTV on the coils is found on the

power distribution board.
Let me know what you think regarding the attached page.
Pam
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80-001173 will become the baseline instrument. Please ensure the following
requirements l~ted below are met.
• No changes/updates to instrument.
• Do not.update mag card reader.
• Do not update with Fonn 41.
• Do not update capacitor on ring detect circuit. Must have .047 microfarad
capacif9r on ring detect circuit.
• No RTVon power supply coils.
• Must have "old style" printer paper compartment.
• Must ~ve "old style" breath hose- no heat shrink tubing near mouthpiece end.
• Must have version 26 software.
• Include rubber feet.
'
• Calibrate/Final
80-001175 will become the instrument that receives all updates throughout the years.
Please ensure the following requirements are met.
• Do not>update Form 41.
• Do not~update mag card reader.
• Update: with latest breath hose.
• Update· with latest case (both top hat and bottom).
• Update capacitor on ring detect circuit. Must have ,47 microfarad capacitor on
ring detect circuit.
• Must have new printer paper compartment.
• Include rubber feet.
'
• Use RTV
on power supply coils.
• Must hlwe version 26 software.
• Calibrate/Final

80-001181
• Change instrument memory from 2 :MB to 1 MB.
• No oilier changes to instrument. Instrument hardware will remain the same as
previously evaluated.
• Do not update mag card reader.
• Do n,Q~update with Form 41.
• Calibr~teiFinal
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Address 1

c~

Address 2

Panama City
Cape Coral
Flagler Beach
Kenneth City
Lawtey

3421 North Highway 77
815 Nicholas Parkway
PO Box 36
4500 58th Street North
2793 Lake Street
l 901 SW 62 Avenue

West Miami

I
I

19 Miles W. of Kroma Avenue

on Rt. 41 , Mile Marker 70

Contact
Sgt. Marc Tochtermann, FCPP
Office Todd Brownson
Chief Roger D. Free
Chief James P. Ernst
Majory Nathan R. Blom
Harold Minch
Captain Nelson Andreu
Lt. Greg Schwemley
Sg_t . Luis Taborda
Sgt. Jennifer Michaux
Ryan Shickfus

Miami

14750 Six Mile Cypress Pkwy.
11305 North McKinley Drive

Fort Myers
Tampa

7474 Utilities Road

Punta Gorda

219 North Massachusetts Avenue
7813 Seminole Indian Place

Lakeland
Macdill AFB

'

i

William B. Barber
Captain Patrick Quinn
Chief William Waterford
Darin P. Moran
Michael Treubert
Sgt. B. Adams
Sgt. Jerry Cantrell
Tpr. L.E. Coggins, Jr.
J. Rartzahm
Joan Hermann
Sgt Tyler Mathews
Cpl. Gregory P. Croucher
James Beane
Cpl. Eric A. Burke
Michael S. Woods
Hans Lehman
Bruce Klinkel

State
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL

zrn
2319
33991
32136
33709
32058

Phone
850-747-4700
386-517-2023

33144

33194

305-894-2347

33912
33612

239-477-1000

33982

941-258-3947

33801
33608

Serial Number
X

2319 80-001646
80-001647
80-001648
80-001649
80-001650
80-001651
80-001652
80-001653
80-001654
80-001655
80-001656
80-001657
80-001714
80-001720
80-001724
80-001721
80-001723
80-001715
80-001722
80-001731
80-001732
80-001743
80-001742
80-001741
80-001740
80-001739
80-001737
80-001865
80-001866
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

September 29, 2006

RECEJVEIJ
Ms. Laura Barfield
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489

OCT 0 9 2006
FOLE

Alcohol Testing Program

Dear Ms. Barfield:
This letter is to inform you that CMI has utilized more than one capacitor for the ring
detect circuit in the Intoxilyzer 8000. Both capacitors work equally well for the utilized
purpose of coupling to the phone line. When a call is received by the instrument, this
capacitor couples the ring signal to a detector in the instrument so that the instrument
knows it is receiving a call and that it should "answer the phone".
These capacitors in no way affect the performance, accuracy, or precision of the
instruments.
If

y?J;)lii

please give me a call.

Best regards,
Toby S. Hall
Applications Engineering Manager

INTOXJLyzER® ... so you can breathe easier

------- --- ---

INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

September 29, 2006

RECEIVED
OCT 0 9 2006

Ms. Laura Barfield
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489
Dear Ms. Barfield,
Regarding you inquiry on the material used between the sample chamber and the end
block, all Florida Intoxilyzer 8000's use a gasket made ofViton.
If you have any questions, please give me a call.

Best regards,
Toby S. Hall
Applications Engineering Manager

INTOXJLyzER® ... so you can breathe easier

- -----
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September 29, 2006

Ms. Laura Bariield
Program Man~ger

Florida Dept 6f Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489
Dear Ms. Barfield:

This letter is to inform you that CMI has utilized more than one capacitor for the ring
detect circuit in the Intoxilyzer 8000. Both capacitors work equally well for the utilized
purpose of coupling to the phone line. When a call is received by the instrument~ this
capacitor couples the ring signal to a detector in the instrument so that the instrwnent
knows it is receiving a calJ and that it should "answer the phone".
These capacitors in no way affect the performance, accuracy, or precision of the
instruments.

If you have any questions, please give me a call.

)l/J

Best reg ds,
Toby S. Hall .
Applications ~ngineering Manager

RECEIVED
OCT 0 3 2006
FDLE
.Alcohol Testing Program
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September 29~ 2006

Ms. Laura Bar;field

Program M~ger
Florida Dept of Law Enforcement
1819 Miccosukee
Commons
•'
Tallahassee, FL 32302-1489

Dear Ms. Barfield,
Regarding you inquiry on the material used between the sample chamber and the end
block, all Florida Intoxilyzer 8000's use a gasket made ofViton.

If you have any questions, please give me a call.

Best regards, .

Toby S. Hall
Applications Engineering Manager
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Users:
Mississippi
Arizona
New Mexico
Florida
San Diego Police Department (CA)
Long Beach Police Department (CA)
Ohio Department of Natural Resources
Utah
Oregon
Pennsylvania
Hawaii
Suffolk County Police Department Highway Patrol (NY)

Approved:
Kansas
West Virginia
Massachusetts
Mississippi
Arizona
New Mexico
Florida
San Diego Police Department (CA)
Long Beach Police Department (CA)
Ohio Department of Natural Resources
Utah
New York State Division of Criminal Justice Services
Oregon
Pennsylvania
Hawaii
Montana
Nevada

Under Evaluation:
Virginia
Arkansas
Indiana
South Carolina
Oklahoma
Washington
November 1, 2006

CMI, Inc. Copyright© 2006
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Message

Page 1 of 1

Barfield, Laura
From:

Hagan, Pam [pjhagan@alcoholtest.com]

Sent:

Friday, October 06, 2006 1:07 PM

To:

Barfield, Laura

Attachments: Ring Detect Capacitors Picture.pdf

I 0/10/2006

''·-·------

Message

Page 1 of 1

Barfield, Laura
From:

Hagan, Pam [pjhagan@alcoholtest.com]

Sent:

Friday, October 06, 2006 11:10 AM

To:

Barfield, Laura

Subject: lntoxilyzer 8000 Case Part Numbers

Original
Cover (Top): 440980
Chassis (Bottom): 440988

Current
Cover (Top): 440980 Rev B
Chassis (Bottom): 440988 Rev A

10/10/2006
.,.,,,.,,,

··-·----··----------·--··-··------
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com
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October 5, 2006

Ms. Laura Barfield
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489
Dear Ms. Barfield:
This letter is to reiterate that Intoxilyzer 8000, Serial Number 80-001175, which was
evaluated by FDLE in August of2006, contained a new revision of the system board. All
Florida instruments purchased to date contain system board part number 310338E. The
system board contained in 80-001175, evaluated in August 2006, contains 310338G.
The primary purpose for the update was to facilitate the use of a second source
microprocessor. Additionally, other items were moved or resized to accommodate
improvements in the manufacturing process.
These updates in no way affect the performance, accuracy, or precision of the
instruments.

.J /

If you have any questions, please ive me a call.
~

"

,

I

i;

Best re ards,
Toby S. Hall
Applications Engineering Manager

INTOXJLyzER® ... so you can breathe easier
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Ms. Laura Barfield
Program M~ger
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489

rogram

Dear Ms. Barfield:

:,
'

'

This letter is to reiterate that Intoxilyzer 8000, Serial Number 80-001175t which was
evaluated by FDLE in August of 2006, contained a new revision of the system board. All
Florida instruments purchased to date contain system board part number 310338E. The
system board contained in 80-001175, evaluated in August 2006, contains 3103380.
The primary purpose for the update was to facilitate the use of a second source
microprocessor. Additionally, other items were moved or resized to accommodate
improvements in the manufacturing process.
These updates in no way affect the perfonnance, accuracy, or precision of the
instruments.
ive me a call.

Best re ards,
Toby S. Hall.
Applications Engineering Manager
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Make and Model Designation

RECE,VED
OCT 0 9 2006

lntoxilyzer® 8000

fDL~

AlcohOi Testing Program

Method of Analysis
The lntoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version
8100.27

Description of Instrumentation
The lntoxilyzer® 8000 is an infrared-based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision
Average standard deviation of 0.003 g/210L or better

Response Prescribed to Denote and lnterferent (Visual and Audible)
The lntoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.

Response Prescribed to Denote Mouth Alcohol (Visual and Audible)
The lntoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.

INTOXJLyzER® ... so you can breathe easier
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FAX TRANSMISSION
TO: (Name)

Laura Barfield

FROM: (Name)

Pam Hagan

(Company)
FDLE
(Fax Number) 850-410·7816
(Return Fax Number)
270-685-6678

SUBJECT:

Intoxilyzer 8000

COPIES TO:

DATE:

December I, 2006

Number of Pages:
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Hi Laura,
Hope things are good with you.
The following instruments have not been returned to CMI for memory update:
80-001650 -Lawtey PD
80-001731- Florida Highway Patrol Troop C
80-001737- Fort Meade PD
80·001866- MacDill AFB
Just thought you should know.
Pam

10/10 'd
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January 25, 2007

.J. RALPH KINIJ
.JAMIU! 0. LILil"B

Greg A. Tynan, Deputy Chief
County Court Bureau
Office of the State Attorney
Ninth Judicial Circuit of Florida
415 North Orange Avenue
P.O. Box 1673
Orlando, Florida 32802
Re:

VIA EMAIL
ORIGINAL BY UPS

Intellectual Property Rights
CMI. Inc.

Dear Mr. Tynan:
Enclosed herewith is the Affidavit of Gary J. Braswell, Chairman of the Board of
Directors of CMI, Inc., concerning production requests from various defense counsel for
the source code for CMI, Inc.'s INTOXIL YZER® 8000 breath alcohol testers.
I feel it is important to note that CMI, Inc. further owns certain copyrights under
Title 17 of the United States Code in the software for the INTOXIL YZER® 8000 breath
alcohol testers, and considers the software proprietary information and a trade secret.
Disclosure of the software would likewise cause irreparable harm to CMI, Inc.
Very truly yours,
KING & SCHICKLI, PLLC

-ur~

Michael S. Hargis
MSH!edb
Enclosure
cc:

Alan W. Holbrook, Esq.
Sullivan, Mountjoy, Stainback, & Miller, PSC

AFFIDAVIT

Comes Affiant, Gary J. Braswell, and being first duly sworn, states as follows:
I.

My name is Gary J. Braswell. I am the Chainnan of the Board of Directors of
CM!,lnc. ("CMI") located at 316 East 9'' Street, Owensboro, Kentucky. CMI is a
Kentucky corporation.

2.

CMI manufactures, among other goods, INTOXILYZER"' 8000 breath alcohol
testers. CMI has sold the INTOX!L YZER" 8000 breath alcohol tester in several
states to various federal, state and local agencies and instrumentalities.

3.

CMI owns certain copyrights in the source code for the INTOXILYZER" 8000
breath alcohol testers afforded by Title 17 of the United States Code.

4.

CMI considers the source code for the !NTOXIL YZER" 8000 breath alcohol
testers proprietary information and a trade secret of CMI. Disclosure of the source
code would cause irreparable harm to CMI.

5.

CMI has not disclosed the source code for the INTOXILYZER" 8000 breath
alcohol tester to the Florida Department for Law Enforcement or any other of
CMI's customers, or individuals outside of CMI.

6.

CMI has no written contractual agreement with Florida regarding the sale of
INTOXIL YZER., breath alcohol testers, but sells its breath alcohol testers based
upon purchase orders and sales invoices to customers in Florida.

7.

I swear that all of the above statements are true and correct to the best of my
knowledge.
CMI, Inc.

By:

i)M
.. ~ Ck ....~
Gary J.t'iinwell
Chairman of the Board

COMMONWEALTH OF KENTUCKY )
COUNTY OF DAVIES
)

SUBSCRIBED AND SWORN to before me by Gary J. Braswell, Chainnan of the
Board of CMI, Inc., and known by me to hold such office, for and on behalf of such
corporation, on this 25" day of January, 2007.

N4~.~lh.r

My Commission expires: /tr~~-d.tJ~?

PREPARED BY:

~'"-~~

MlclUI; S:Ha;g;s
King & Schickli, PLLC
247 North Broadway
Lexington, KY 40507-1058
(859) 252-0899
Attorney for CMI, Inc.

INC.
316 East Ninth Street
CkNensboro,~
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866-835-0690
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Authorized Service Centers
Florida
Enforcement Electronics
3705 Century Blvd. #2
Lakeland, FL 33811
Contact: Jay Logue
Phone: 800-723-2779

Tech Source
15816 85th Way North
Palm Beach Gardens, FL33418
Contact: Hal Brunman
Phone: 561-747-8500

Kentucky
(Manufacturer)
CMI, Inc.
316 East Ninth Street
Owensboro, KY 42303
Contact: Service Department
Phone: 866-835-0690

9/26/2007

INC.
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316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
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September 25, 2007

CMI Customer Communication
Greetings! My name is Toby Hall, President of CML Inc. I was appointed president in
April of this year. As many of you know, I have been with CMI, Inc. for almost 17 years
now. During that time, I have worked in design engineering, manufacturing, sales, and
marketing. I have spent time providing training on instrumentation both at CMI and in
rr:c::ny of your lob~ and troinlng facil:t!es. I have truly enjoyed what ! have done ever +he
past 17 years and look forward to putting my hands-on experience to good use in
continuing to serve you.
I want to thank you for your continued patronage as customers of CMI and am always
open to discuss your thoughts on both how we are performing as your supplier and how
your needs are changing. CMI strives to meet your needs, allowing you to focus on
running your respective programs.
CMI's products are used world-wide in law enforcement and employment related
applications and have been approved for use by many internationally recognized
bodies (NHTSA OIML, Home Office [UK), etc.). These products have proven themselves
in forensic laboratories and in the field time and time again. A new challenge has
arisen, however, that isn't challenging the product's performance per se (because
everyone knows that the way to test an instrument's performance is independently with
known, traceable standards), but rather the access to intellectual property associated
with the breath testing instruments and owned by CMI. Access to this intellectual
property is purported to ( 1) give the viewer insight into the inner workings of the
instruments and (2) to allow the viewer to determine whether the instruments are
working properly and accurately.
The first reason given above -insight into the inner workings of breath testing instrumentsis true bnd why indeed the intellectual property, i.e., the source code in particular, is
very valuable to CMI. Our competitors, both existing and potential (e.g. in developing
countries) would gain a significant economic advantage by learning how CMI is able
to be so flexible in serving multiple customers while providing quality instruments. The
second reason given above -determining whether instruments are working properly and
accurately- is, as I have previously stated, not determined by an examination of the
source code associated with that instrument. Still, the denial of access to CMI's
intellectual property has placed a strain on our customers' resources in supporting their

INTOXILY'ZER® ... so you can breathe easier

.

- ---.
-.................
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~

programs. Therefore, I am taking actions in support of your programs to allow
controlled viewing of our source code.
Over the coming weeks, I intend to provide a means for the review of our most valued
intellectual property in a way that will protect our property and interests and provide
relief to you, our highly valued customers.
As more information becomes available regarding this matter, I will be back in touch.
Again, I want to thank you all for your continued support of CMI, Inc. With this change
in policy, I believe we have taken a positive step in supporting you and your changing
needs.
Thank you,

f?JJifl
/

Toby S. Hall
President
CMI, Inc.

Please find attached, a statement regarding CMI's modified position on the viewing of
our intellectual property (source code).

INC.
316 E< 9th St.

Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.a!coholtest.com
r:ou~:

~~~co~iol T~;;;t!~ng fJ·og~am

Statement of Corporate Policy Concerning Intellectual Property
Associated with INTOXILYZER® Brand of Breath Alcohol Instruments
All rights in software, including both source code and object code, used in association
with the INTOXYLIZER® brand of breath alcohol instruments are considered confidential,
propriet:1ry or a trade secret owned by CMI, Inc. Disclosure of the software would
cause irreparable harm to CMI, Inc.
Despite the utmost importance of maintaining its software in strict confidence, CMI, Inc.
firmly believes that supporting law enforcements' efforts to maintain safe roads and
highways for each of its citizens and guests is equally important.
Therefore, CMI, Inc. is adopting a revised corporate policy wherein CMI, Inc. will work
with interested parties to provide controlled viewing of its software when ordered by a
court of competent jurisdiction. Each interested party, having executed an agreed
upon Non-Disclosure Agreement and under Protective Orders provided by CMI, Inc.
and issued by the court, will be provided an opportunity to view the software under
certain terms designed to protect CMI, Inc.'s rights. A Protective Order and NonDisclosure Agreement will be provided by CMI, Inc. upon written request made to the
attention of the President. The extent of charges will be determined and agreed upon
at the time of execution of the Non-Disclosure Agreement.
In this manner, CMI, Inc. can control and protect its valuable intellectual property rights
while the issue of CMI, Inc.'s software can be removed as an impediment to law
enforcements' abilities to prosecute and convict drivers accused of operating a motor
vehicle while under the influence of alcohol. It is the goal of CMI, Inc. that this revised
policy coupled with law enforcement's on-going use of the INTOXILYZER® brand of
breath alcohol instruments will continue to lower the incidence of drunk drivers on roads
and highways.
Further information can be obtained by contacting CMI, Inc.'s president, Toby HaH at
the address below.
US Mail:
Toby S. Hall
President, CMI, Inc.
31 6 East 9th Street
Owensboro, KY 42303

INTOXIL'YZER® ... so you can breathe easier
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax:270-68~678

www.alcoholtest.com

February 7, 2008

Florida Dept of Law Enforcement
Alcohol Testing Program
POBox 1489
Tallahassee, FL 32302-1489
Attn: Ms. Laura Barfield, Program Manager
Dear Ms. Barfield:
This purpose ofthis letter is to advise you the keyboard cable assembly (021295FL)
utilized by the Intoxilyzer 8000 is now being purchased from a different vendor. While
the function of this assembly remains the same (part number will remain the same),
wiring colors have changed. Please reference the included pictures to indicate this
physicai difference. The effective date for usage of this new keyboard cable assembly is
January 28, 2008 (reference engineering change notice CM06-238).
This update in no way affects the performance, accuracy, or precision of the Intoxilyzer
8000.
If you have any questions, please give me a call.
Sincerely,

.Y-lrui« p. ;!~

Pamela J. Hagan
-~
Technical Sales Manager

RECEIVED

.

FEB 0 8 2008 1..1 1:-.
FOLE
Alcohd Testing Program

Attachment
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Page2
Ms. Laura Barfield
February 7, 2008

Keyboard Connector Assembly- Part Number: 021295FL
Effective Usage Date: 1/28/08

Keyboard Connector Assembly- Part Number: 021295FL
Original Connector Assembly
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INC.

316 East Ninth Street
Owensboro, KY 42303
866-835-0690
www.alcoholtest.com
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Authorized Service Centers

Florida
Enforcement Electronics
3705 Century Blvd., #2
Lakeland, FL 33811
Contact: Jay Logue
Phone: 800-723-2779

Kentucky
(Manufacturer)
CMI, Inc.
316 East Ninth Street
Owensboro, KY 42303
Contact: Service Department
Phone: 866-835-0690

3/1212008
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January 25. 2007
o.l. RAI..I'H KINCI
.IANII:B D. LILII:B

Greg A. Tynan, Deputy Chief
County Court Bureau
Office of the State Attorney
Ninth Judicial Circuit of Florida
415 North Orange Avenue
P.O. Box 1673
Orlando, Florida 32802
Re:

VIA EMAIL
ORIGINAL BY UPS

Intellectual Property Rights
CMI.lnc.

Dear Mr. Tynan:
. Enclosed herewith is the Affidavit of Gary J. Braswell, Chairman of the Board of
Directors of CMI, Inc., concerning production requests from various defense counsel for
the source code for CMI, Inc.'s INTOXILYZER8 8000 breath alcohol testers.
I feel it is important to note that CMI, Inc. further owns certain cop)'Tights under
Title 17 of the United States Code in the software for the INTOXILYZER• 8000 breath
alcohol testers, and considers the software proprietary information and a trade secret.
Disclosure of the software would likewise cause irreparable harm to CMI, Inc.
Very truly yours,
KING & SCHICKLI, PLLC

MichaelS. Hargis
MSH/edb
Enclosure
cc:

Alan W. Holbrook, Esq.

Sullivan, Mountjoy, Stainback. & Miller, PSC
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AFFIDAVIT

Comes Affiant, Oary J. Braswell, and being first duly sworn, stales as follows:
1.

My name is Gary J. Braswell. I am the Chairman of the Board of Directors of
CM I, Inc. ("CMI") located at 316 East 91h Street, Owensboro, Kentucky. CMI is a
Kentucky corporation.

2.

CMI manufactures, among other goods, INTOXIL YZER• 8000 breath alcohol
testers. CMI has sold the INTOXJL YZER• 8000 breath alcohol tester in several
states to various federal, state and local agencies and instrumentalities.

3.

CMI owns certain copyrights in the source code for the rNTOXIL YZER• 8000

breath alcohol testers afforded by Title 17 of the United States Code.
4.

CMI considers the source code for the INTOXIL YZER• 8000 breath alcohol
testers proprietary infonnation and a trade secret of CMI. Disclosure of the source
code would cause irreparable harm to CMl.

S.

CMI has not disclosed the source code for the INTOXlLYZER• 8000 breath
alcohol tester to the Florida Department for Law Enforcement or any other of
CMl's customers, or individuals outside ofCMI.

6.

CMI has no written contractual agreement with Florida regarding the sale of
INTOXILYZER• breath alcohol testers, but sells its breath alcohol testers based
upon purchase orders and sales invoices to customers in florida.

7.

I swear that all of the above statements arc true and correct to the best of my
knowledge.
CMI, Inc.

By:

~~

i

(l..

oar)lil\1(swell

t

. , .. .

Chairman of the Board

•"""""'""'"""'"~········

u_

COMMONWEALTH OF KENTUCKY )
COUNTY OF DAVIES
)

SUBSCRIBED AND SWORN to before me by Gary J. Braswell, Chainnan ofthe
Board of CMI, Inc., and known by me to hold such office, for and on behalf of such
corporation, on this 2Sih day of January, 2007.

f~u;~.
Notary Public, State~
My Commission expires: /trCJd. -d(J()7

PREPARED BY:

~...1..~

MTcb&; S:HarJiS

King & Schickli, PLLC
247 North Broadway
Lexington, KY 40507-1058
(859) 252-0899
Attomey for CMI, Inc.
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax:270-68SH6678
www.alcoholtest.com

Sep~ber25,2008

Ms. Laura D. Barfield, Manager
FDLE - Alcohol Testing Program
P.O. Box 1489
Tallahassee, FL 32302
Subject: CMI, Inc. lntoxilyzer 8000 Filters
Dear Ms. Barfield:
This letter is responsive to your requests for answers to a list of six questions
posed in your August 30, 2008 correspondence to CMJ, Inc. regarding the above
captioned matter.
Q.

Is the CMI, Inc. Intoxilyzer 8000 used in the state of Florida listed on the
US Department of Transportation Conforming Products List of
Evidential Breath Measurement Devices?

A.

Yes. The Intoxilyzer 8000 is listed on the US Department of Transportation
Conforming Products List of Evidential Breath Measurement Devices.

Q.

Is there more than one make, brand and model of CMI, Inc. Intoxilyzer
8000?

A.

While the Intoxilyzer 8000 is configured with different features and options
for different customers, there is only one model Intoxilyzer 8000 made and
sold in the United States.

Q.

What is the micron wavelength of each filter used in the Intoxilyzer 8000?

A.

There are two IR filters in the Intoxilyzer 8000, one at 9.376 Jim and the other
at 3.476 Jim.

Q.

Were the same micron wavelength filters in the Intoxilyzer 8000(s) sent to
the US Department of Transportation in 2001 for evaluation and
inclusion on the Conforming Products List? And again in the
instruments sent for software venion 8100.26 and 8100.27 evaluation by
the US DOT in 2007?

INTOXJLyzEfts ... so you can breathe easier
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

Page -2-

A.

These same filters were in the instruments sent to DOT in each of the
occasions you have listed.

Q.

Have the micron wavelength of the filters ever changed?

A.

Since the submission and approv.al of the lnt<'xilyzer-.8000 by the US
Department of Transportation, the filter wavelengths have been the same.

Q.

Can you explain the discrepancies between the micron wavelength of the
filten listed in the CMI, Inc. Intoxilyzer brochure, the CMI, Inc.
Instrument Specifications Summary, the CMI, lnc.Intoxilyzer 8000 Parts
List, and the information listed in the Federal Register?

A.

The parts list has the information used to describe the parts in the system. It
has the specific, correct information on the filter center frequencies. The other
CMI sales and marketing literature makes general references to the filter
center frequencies for publication purposes. CMI, Inc. did not generate the
Federal Register document but it appears to have used general references as
well.

Please let me know if you have any other questions.
Sincerely

--~.f /Iff

Toby S. Hall
President, CMI, Inc.

INTOXJLyzER® ... so you can breathe easier
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SULLIVAN. MOUNTJOY, STAINBACK&. MILLER PSC
ATTORNEYS AT LAW

Ronald M. Sullivan
Jeae

·r. Mountjoy

Frank Sminbowk

November 26, 2008

James M. Miller
Mic:haei A. Fiorella
Allen W. Ucdhn•ok

R. Miebad Sullivan
81'1-'ID R. Reynoldo
T~!IO.Il

A. Kaamu·

Mark W. Scamcoo
C. Ellswonh !\.founrjoy

Laura Barfield
Florida Department of Law Enforcement
Alcohol Testing Program
P.O. Box 1489
Tallahassee, FL 32302
Re:

State of Florida v. Witte
Case No. 2008-CT-004176-SC (Sarasota County)

Dear Ms. Barfield:
For purposes of the above-referenced case, I am
enclosing a copy of the Order entered by Daviess District
Judge Joseph Castlen on November 20, quashing Ms. Mack's
purported subpoenas duces tecum to CMI, Inc.
I notified
Ms. Mack, as well as Assistant State Attorney Ganderton,
of this action on November 20, and sent both of them a
copy of this same Order.
Since the underlying issue, apparently, involved a
communication on the telephone between an FDLE employee
Venturi and CMI technician Faulkner, I did inquire of CMI
to determine the action taken at CMI's end in Kentucky.
I
attach a copy of a memo from Mr. Faulker to Mr. Christie
dated November 14, in that regard. All of this is as a
courtesy to you, and to the State Attorney, and is without
waiver of any of CMI's claims that it is otherwise not
subject to discovery proceedings in Florida cases, much
less subpoenas issued in Florida that end up being served
on CMI in Kentucky via NRAI.
Please let me know if you have any questions.
Sincerely yours,

Allen W. Holbrook
Telephone (270) 9?.6 40!JO
T~lccopicr

I:Z7011oll:l-61194

AWH/ej
Enclosures
cc: David Ganderton, Esq.

(w/enc.)

100 St. A:u: BuHding

PO Box il1
Owensboro, Ker.rnck y
42302~727
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SULLIVAN. MOUNTJOY. STAINBACK&. MILLER

PSC

ATTORNEYS AT LAW

RoM!d M. SuUivm
Jeue T. Mouol:joy

FDDII. SWnback

J - M. Millel"
Michael A. Fior=lla

November 20, 2008

Alleo W. Holbrook

R. Michael SuUivm
11..-yao R. Rcyooldl

"I'/Ioll A. Kamuf
MukW.Smmco

C. Elllwmdl MouoEjor

SuiiiD Mooalw-Geua-

Kerry Mack, Esq.
The Mack Law Firm
2022 Placida Road
Englewood, FL 34224-5204
Re:

State of Florida v. Witte
Case No. 2008-CT-004176-SC
(Daviess District Court Case No. 06-C-01500)

Dear Ms. Mack:
You neither filed an appearance nor a response to the
motion to quash that was heard by the Daviess District
Court today.
Please find enclosed a copy of the Order on
CMI's Supplemental Motion to Quash.
Please let me know if you have any questions.
Sincerely yours,

Allen

w.

Holbrook

AWH/cjb
Enclosure
cc: CMI, Inc. (w/attachment)
David Ganderton, Esq. (w/attachment)

1elephone (270) 9Zf>..4000
Telecapier (270) 683-6694

100 SE. A."ln Buildifti
P0Box727

Owe118boro, Kenrucky
42302..072i
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COMMONWEALTH OF KENTUCKY
DAVIESS DISTRICT COURT
DIV. III
CASE NO. 06-C-01500
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IN RE:

I

State of Florida v. Christine Adkins
State of Florida v. William J. Sutton
(Charlotte County, Florida)
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(# 2008-CT-004176-SC)
•

ORDER ON CMI'S SUPPLEMENTAL MOTION TO QUASH
CMI having moved to quash a separate subpoena, ~n the State
v. Witte case, and the Court being sufficiently advised that said
'I

subpoena was issued by the same counsel as was

invol~ed
i
'

in the

Adkins and Sutton cases, CMI's Motion is SUSTAINED. j
!

The subpoena in the Witte case is quashed retroactive to
August 19, 2008.
This

:J.D

day of

A),~be,v- ,

2008.

CASTLEN I III.,
ISTRICT COURT, DIV. III
TENDERED BY:

Allen W. Holbrook
SULLIVAN, MOUNTJOY, STAINBACK,
& MILLER, P.S.C.
100 St. Ann Street
P.O. Box 727
Owensboro, Kentucky 42302-0727
(270) 926-4000
Counsel for CMI, Inc.
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And
State of Florida v. Witte
(Sarasota County, Florida)
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

MEMORANDUM
TO:

Steve Christie

FROM:

Brian Faulkner

DATE:

November 14, 2008

SUBJECT:

Instrument 80-001723

"F

This is in response to your recent inquiry regarding my action taken on the above
identified Florida 1-8000 instrument back on February 12, 2008.
FDLE's George Venturi contacted CMI on February 12,2008 concerning an
anomaly with instrument 80-001723.
Mr. Venturi indicated that after the instrument had uploaded its records to
Tallahassee, the instrument then displayed several memory exceptions.
CMI connected to the instnunent remotely (via telephone modem} from the
engineering lab and through this method of communication verified that the
instrument contained no records. This supported Mr. Venturi's description of the
upload to Tallahassee.
Once CMI had confinned that no records remained on the instrument, the
memory exceptions were then cleared and the instrument re-enabled. The
instrument was then disconnected from the modem hookup.
The diagnostic operations perfonned by CMI could have been performed by
George Venturi. However, he had requested that CMI corroborate, by its own
interface with the instrument through the modem connection, that the records
were no longer on the instrument.
Please let me know if you have any further questions.

INTOXILyzER• ...so you can breathe easier
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CMI,

14=55

INC.

270 585 5578

P.01

INC.
318 E. 911'1 SL

· Owensboro, KY 42303
·1~

', ,''

Fu: 270o885-6878
www.alcohollaacom

FAX TRANSMISSION

IQ;,

Ms. Laura Barfield

(Companv)

Florida Dept. Law Enforcement

<Fax Number) (850) 921-3787

FROM:

CMI, Inc.
316 E. 9'h Street
Owensboro, KY 42303

SUBJECT:

Schofield Affidavit COPIES TO:
Micron Filter Wavelengths

DATE:

July 27, 2009

Number of Pages:

None

..
4

Laura:
An original signed copy of my letter and a copy of my affidavit regarding the center
wavelengths of filters will follow by regular mail.

Bill
('

:' '

INTODL"YZER.• ...so you can breathe easier
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CMJ,

INC.

270 585 5678

P.02

INC.
I,'

316 E. 9th St
Owen6boro, KY 42303
1-866-835-0690
Fax: 270-685-6676
www.alconoltest.com

July 27, 2009
-SENT VIA FACSIMILE AND REGULAR MAILMs. Laura D. Barfield, Manager
FDLE -Alcohol Testing Program
P.O. Box 1489
Tallah!lssee, FL 32302
Subject; William S. Schofield Affidavit
,,'

Re: Center Wavelengths of Filters
Dear Laura:

It has come to my attention that some defense attorneys are seeking to challenge the
approval of the Intoxilyzer 8000 units claiming that the micron bands in use are different
than those approved. To that end, enclosed please fmd an affidavit previously executed
by me on this subject. I hope this affidavit is helpful.
Sincerely,

~/.~
William S, Schofield
Manager- Engineering
CMI, Inc.
WSS/lsc

Enclosure

INTOXJLyzEfte ... so you can breathe easier
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CMI,

14:57

270 685 6678

INC.

P.03

AFI'IDAVIT

Comes the Affiant WLlliam Schofield, and being first duly sworn
states as follows:
l)

My name

is William schofield.

I

am the Manager of

Engineering for CMI, Inc., located at 316 East 9th Street, Owensboro,
Kentucky.
··&:' ;,.

2)

! have held this position with CMI for over 20 years,

.3l

CMI manufactures, among other things, the Into~ilyzer 8000.

CMI sells this product throughout the united States. It has sold the
Intoxilyzer 8000 to the Florida Department of Law Enforcement for use
by law enforcement agencies and offices throughout Florida.
4)

As part of my duties as Manager of Enginee·ring, I have

custody of

certain

including

documentation

for

the

8000.

Into~ilyzer

5)

documents,

',,

Part of this documentation consists of Infrared Filter

specifications.

These specifications define the center wavelength of

the Infrared filters with three decimal place accuracy.
6)

The Intoxilyzer 8000 uses two narrowband Infrared filters.

These filters have center wavelengths at 3.476 microns and 9.376
microns.
7)

Filters with these center wavelengths have been used in all

Intoxilyzer

8000

instruments,

instruments

evaluated

and

including

approved

by

all
the

Intoxilyzer
us

Department

8000
of

Transportation and all Intoxilyzer BOOO instruments used in the State
of Florida.

JUL-27-2009

B)

P.04

270 685 6678

CMI, INC.

14:57

I have personal knowledge of the matters set forth in this

Affidavit.
9)

I swear or affirm that all of the above statements are true

and correct to the beet of my knowledge and belief.

This

;,·

day of July, 2009.

COMMONWEALTH OF KENTUCKY)
COUNTY OF DAVIESS
)
Subscribed and sworn to before me by William Schofield, Manger
of Engineering for CMI, Inc., on this~ day of July, 2009.

Notary Public, State at Large
My commission expires:· !IJ-:;;);)·~:J..i'IJ

TOTAL P.04

-

INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

July 27, 2009
\

\
-SENT VIA FACSIMILE AND REGULAR MAIL-

Ms. Laura D. Barfield, Manager
FDLE- Alcohol Testing Program
P.O. Box 1489
Tallahassee, FL 32302
Subject: William S. Schofield Affidavit
Re: Center Wavelengths of Filters
Dear Laura:
It has come to my attention that some defense attorneys are seeking to challenge the
approval of the Intoxilyzer 8000 units claiming that the micron bands in use are different
than those approved. To that end, enclosed please find an affidavit previously executed
by me on this subject. I hope this affidavit is helpful.
Sincerely,
•

~/.~

William S. Schofield
Manager - Engineering
CMI, Inc.
WSS/lsc
Enclosure

RECEIVED
AUG

4 2009

FDLE
Alcohol Testing Program

INTOXJLyzER® ... so you can breathe easier
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AFFIDAVIT

Comes the Affiant William Schofield, and being first duly sworn
states as follows:
1)

My

name

is

William

Schofield.

I

am

the

Manager

of

Engineering for CMI, Inc., located at 316 East 9th Street, Owensboro,
Kentucky.
2)

I have held this position with CMI for over 20 years.

3)

CMI manufactures, among other things, the Intoxilyzer 8000.

CMI sells this product throughout the United States. It has sold the
Intoxilyzer 8000 to the Florida Department of Law Enforcement for use
by law enforcement agencies and offices throughout Florida.
4)
custody

As part of my duties as Manager of Engineering,
of

certain

documents,

including

documentation

I have
for

the

Intoxilyzer 8000.
5)

Part of this documentation consists of Infrared Filter

specifications.

These specifications define the center wavelength of

the Infrared filters with three decimal place accuracy.
6)

The Intoxilyzer 8000 uses two narrowband Infrared filters.

These filters have center wavelengths at 3.476 microns and 9.376
microns.
7)

Filters with these center wavelengths have been used in all

Intoxilyzer

8000

instruments,

instruments

evaluated

and

including

approved

by

all
the

Intoxilyzer
US

Department

8000
of

Transportation and all Intoxilyzer 8000 instruments used in the State
of Florida.

8)

I have personal knowledge of the matters set forth in this

Affidavit.
9)

I swear or affirm that all of the above statements are true

and correct to the best of my knowledge and belief.

This

/

p

day of July, 2009.

COMMONWEALTH OF KENTUCKY)
COUNTY OF DAVIESS
)
Subscribed and sworn to before me by William Schofield, Manger
of Engineering for CMI, Inc., on this~ day of July, 2009.

Notary Public, State at Large
My commission expires: ltJ- d,J- .H?I!
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Barfield, Laura
[tshall@alcoho~est.com]

From:
Sent:

Wednesday, October 14, 2009 6:35PM

To:

Barfield, Laura

Cc:

eguedes@wsh-law.com; Allen Holbrook; Eason, Linton

Subject:

Software letter re: 8100.26 and 8100.27

Hall, Toby

Attachments: Letter to Laura Barfield October 14, 2009.pdf
Laura,
Please find the attached letter. Please give me a call if you have any questions.
Thank you,
Toby

10/19/2009

-

INC.
316 E. 9th St.
OwenSboro, KY 42303

1-866-835-0690
Fax:27o-e85-6678
www.alooholtest.com

October 14, 2009

Ms. Laura Barfield
VIA .EMAIL AND OVERNI.GBT DELIVERY
Program Manager
Florida Depal-tment of Law Enforcement
2'129 Fori Knox Building 2
Suite 1200
Tallahassee, f'L 32308
Re:

Restrlded Licenses for Intoxllyzer 8000 Opentillg Software
Versions 81 OO.l6 and 81 OO.l7

Dear Ms. Barfield:
Tt has been brought to the attention of CMI, Inc. the Florida Department of Law
Enforcement ("FDLE'') intends to schedule a "viewing" of the Intoxilyzer 8000 operating
software, versions 8100.26 and 8100.27 (the "SoftWare''), so as to penni! members of the
crirrunal defense bar and their experts to view the bit and byte pattern of both versions of
the Software. It is also our understanding that this viewing is being conducted in
response to the court's decision in State v. McGratty, et a/., Case No, 07-AP·-38. It
remains unclear to CMI how or why it was possible for the trial court to authorize such a
viewing in light of the unequivocal language of the Restricted License pursuant to whicb
FDLE has access to the SoftWare. As you know, the Restricted License expressly
prohibits such disclosure:
3. CONFIDENTIALITY
[f the Licensed Software is identified as being Restricted in any way, the
;Lic.tnsed .Software wiU be treated as a proprietary trade seeret of
~MJ, aad Ll~enue sllaD bold It Ia strictest eoafldeoce without
disclosure to aD()!ber lDdMdual ()r party d!lrlig the term, or for
twenty (20) years after tennination, of this Agreement.

CMI certainly expects that FDLE would have argued to the trial court that such language
precludes the disclosure about to take place.
To be clear, CMI considers any disclosure of the SoftWare, including the one
about to take place, to constitute a serious violation of the Reslricted License. CMI's
position in this letter should not be construed as a waiver or acquiescence in any future
disclosures of the Software. Having said that, CMJ appreciates the difficult position that
FDLE finds itself in at the present time. As such, and subject to the conditions set forth

)NTOXIL'YZER® ... so you can breathe easier

below, CMI will not take aflinnative action on this occasion to preveni the viewing of the
Software pursuant to the McGratty decision.
FDLE shall take all measures possible to safeguard the confidentiality of the
Software during the viewing. No defense lawyer or expert should be pennitted to bring
into the room where the viewing is to take place any electronic equipment or stotage
media (CD's, flash drives, digital camera equipment, laptops, etc.), and the viewing must
be supervised at all times. Under no cirCumstances should anyone participating in the
viewing be permitted to install any device or software (including, but not limited to,
decompilers) on the PC to be used for the viewing.
Notwithstanding the above-stated position and immediately upon the conclusion
of tbe forthcoming viewing of the Software, CMI will declare a breach of the Restrictod
License associated with version 8100.26 of the Software and will terminate the Restricted
License. FDLE is to return all materials related to version 8100.26 of the Software,
including but not limited to, any manuals, disks, copies or other documentation. Any
copies of version 81 00.26 of the Software that may exist in FDLE computers o.r data
storage d!:v:ice:; shall be immediately and permanently deleted.

CMI would request that ·in the future it be infonned of any efforts by any party to
obtain access to the Software with sufficient time to allow CMI to take appropriate steps
to protect its proprietary information and assets. CMI doeS not wish to learn about the
disclosure requests after an appellate court has already rendered a decision adversely
affecting CMI's interests. At a minimum, CMl would expect that POLE and its
representatives, in accordance with FDLE's contractual obligations, would affinnatively
argue against the disclosw-e of the Software, citing the explicit language ofthe Restricted
License as:>ociated with version 8100.27 ofth~Software.
CMI does not take this position lightly or without considerable deliberation as to
its effects on FDLE. CMI has always enjoyed and valued its close working relationship
with FDLE and other law enforcement agencies in Florida. We simply ask that there be a
heightened sensitivity to the important cOnfidentiality interests associated with use of the
Software. Should you or anyone at FDLE have any questions regarding this matter,
please do not hesitate to contact us.
Sincerely,

ItXJlf]

Toby S. Hall .
President
Cc:

f

Linton Eason, Esq. (via email)
Allen Holbrook, Esq. (via email)
Edward G. Guedes, Esq. (via email)

.

'· - ~'

-

INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

OCT 15 2009
FOLE

Alcohol Testing Program

October 14, 2009
Ms. Laura Barfield
VIA EMAIL AND OVERNIGHT DELIVERY
Program Vl&•Jager
Florida Department of Law Enforcement
2729 Fort Knox Building 2
Suite 1200
Tallahassee, FL 32308

Re:

Restricted Licenses for Intoxilyzer 8000 Operating Software
Versions 8100.26 and 8100.27

Dear Ms. Barfield:

It has been brought to the attention of CMI, Inc. the Florida Department of Law
Enforcement ("FDLE") intends to schedule a "viewing" of the Intoxilyzer 8000 operating
softw2.re, versions 8100.26 and 8100.27 (the "Software"), so as to permit members of the
criminal defense bar and their experts to view the bit and byte pattern of both vef$iOns of
the Software. It is also our understanding that this viewing is being conducted in
response to the court's decision in State v. McGratty, et a/., Case No. 07-AP-38. It
remains unclear to CMI how or why it was possible for the trial court to authorize such a
viewing in light of the unequivocal language of the Restricted License pursuant to which
FDLE has access to the Software. As you know, the Restricted License expressly
prohibits such disclosure:
3. CONFIDENTIALITY
If the Licensed Software is identified as being Restricted in any way, the
!:_i_c~..§2ft~are will be treated as a proprietary trade secret of
c~n, and Licensee shall hold It In strictest confidence without
disclosure to another individual or oarty during the term. or for
twenty (20) years after termination, of this Agreement.

CMI certainly expects that FDLE would have argued to the trial court that such language
precludes the disclosure about to take place.
To be clear, CMI considers any disclosure of the Software, including the one
about to take place, to constitute a serious violation of the Restricted License. CMI's
position in this letter should not be construed as a waiver or acquiescence in any future
disclosures of the Software. Having said that, CMI appreciates the difficult position that
FDLE tinds itself in at the present time. As such, and subject to the conditions set forth
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below, CMI will not take affirmative action on this occasion to prevent the viewing of the
Software pursuant to the McGratty decision.
FDLE shall take all measures possible to safeguard the confidentiality of the
Software during the viewing. No defense lawyer or expert should be permitted to bring
into the room where the viewing is to take place any electronic equipment or storage
media (CD's, flash drives,. digital camera equipment, laptops, etc.), and the viewing must
be supervised at all times. Under no circumstances should anyone participating in the
viewing be permitted to install any device or software (including, but not limited to,
decompilers) on the PC to be used for the viewing.
Notwithstanding the above-stated position and immediately upon the conclusion
of the forthcoming viewing of the Software, CMI will declare a breach of the Restricted
License associated with version 8100.26 of the Software and will terminate the Restricted
License. FDLE is to return all materials related to version 8100.26 of the Software,
including but not limited to, any manuals, disks, copies or other documentation. Any
copies of version 81.00.26 of the Software that may exist in FDLE computers or data
storage devices shall be immediately and permanently deleted.
CMI would request that in the future it be informed of any efforts by any party to
obtain access to the Software with sufficient time to allow CMI to take appropriate steps
to protect its proprietary information and assets. CMI does not wish to learn about the
disclosure requests after an appellate court has already rendered a decision adversely
affecting CMI's interests. At a minimum, CMI would expect that FDLE and its
representatives, in accordance with FDLE's contractual obligations, would affinnatively
argue against the disclosure of the Software, citing the explicit language ofthe Restricted
License associated with version 8100.27 of the Software.
CMI does not take this position lightly or without considerable deliberation as to
its effects on FDLB. CMI has always enjoyed and valued its close working relationship
with FDLE and other law enforcement agencies in Florida. We simply ask that there be a
heightened sensitivity to the important confidentiality interests associated with use of the
Software. Should you or anyone at FDLE have any questions regarding this matter,
please do not hesitate to contact us.

Sincerely,

,-{j'

Toby s. Hair/
President
Cc:

Linton Eason, Esq. (via email)
Allen Holbrook, Esq. (via email)
Edward G. Guedes, Esq. (via email)
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Comes the Affiant Brian Faulkner, and being first duly sworn, states as
follows:
I. My name is Brian Faulkner. I am the Manager of Engineering for CMI,
Inc., located at 316 East 9'h Street, Owensboro, KY. I hold a B.S. in
Electrical Engineering and have 12+ years experience as an electrical
engineer including 8+ years in embedded systems development. During my
tenure at CMI, Inc. I have held the positions of Electronics Engineer and
Senior Electronics Engineer before my current position as Manager of
Engineering.
2. Thave personal knowledge of the facts set forth in this affidavit.
3. Tn my capacity as a CMI engineer, I have become familiar with the testing
protocols of the National Highway Traffic Safety Administration and the
breath-alcohol requirements of Florida and other jurisdictions in the United
States.
4. I have also carefully reviewed the affidavit of Dr. Harley Myler's affidavit
dated April 19, 2007 ("Myler Affidavit").
5. I am fully aware of all operational aspects of the Intoxilyzer 8000, both with
respect to its hardware and software. The Intoxilyzer 8000 uses an AMD188
microprocessor, and its software is written in C/C++.

6. The lntoxilyzer 8000 utilizes both hardware and software together to
measure and quantify ethanol in a vaporous solution. This combination of
hardware and software does not render an opinion, but rather reports an
analytical measurement.
7. The accuracy of this analytical measurement can be verified without
examination of the source code. In fact, examination of the source code
would not reveal whether the analytical measurement was accurate. This
can only be accomplished by other well established scientific methods, such
as introducing a sample of a known NIST Traceable ethanol concentration
and verifying that the instrument accurately reports the correct measurement.
8. I am familiar with the published findings of the National Safety Council's
Committee on Alcohol and Other Drugs on the issue of the discovery
demands for source code:
[A ]ccess to the Source Code of the software of an evidential breathalcohol analyzer is not pertinent, required, or useful for examination or
evaluation of the analyzer's accuracy, scientific reliability, forensic
validity, or other relevant characteristics, or of the trustworthiness and
reliability of analysis results produced by the analyzer. These matters
can be and have been fully assessed and examined by multiple other well
established and recognized methods and procedures in common use
worldwide; ....
9. The National Highway Traffic Safety Administration (NHTSA) performs
testing of breath alcohol instruments according to t:he "Model Specifications
for Devices to Measure Breath Alcohol" (Model Specifications) for the

purpose of approving instruments to be published on the "Conforming
Products List of Evidential Breath Alcohol Devices" in the Federal Register.
The testing performed by NHTSA is intended to verify that the design of the
hardware and software that produces an analytical result conforms to a set of
rigorous performance standards, which include accuracy and precision. This
testing is intended to verify the design of the analytical performance of the
instrument. NHTSA does not require the source code to determine an
instrument's accuracy, precision, or any other performance criteria set forth
by the Model Specifications.
IO.Examination of the source code would not and could not indicate whether
the instrument in use for a particular test was or was not affected by any
external influence factors such as interfering substances, mouth alcohol,
ambient alcohol in the room air, purge failure, improper sample, or radio
frequency interference. Nor would the source code indicate whether the
instrument was in calibration, whether the results were within 0.020 of each
other, or if minimum volume was achieved. The instrument's ability to
detect and/or account for any of the above influence factors and conditions
can be verified only through functional testing.
ll.A volume of 1.1 liters of breath is used as the minimum recommended
volume only in order to ensure that the sample analyzed is from the 'deep

lung' region. This minimum breath volume criterion of l.l liters is widely
used across the U.S. However, a different minimum criterion for breath
volume is perfectly acceptable. Jurisdictions are free to establish their own
minimum volume requirements. Several other U.S. jurisdictions use
different criteria. The instrument will always give an accurate measurement
of the ethanol that is in the sample chamber.
12. Several purported 'software flaws' pertained to the minimum volume
criterion. In each of these cases the volume was accurately measured and
reported. However, the appropriate message for whether or not the
minimum volume had been reached was misreported. This was limited to
the few cases (less than I% of breath tests in Florida at the time) where the
subject was allowed to provide a sample that extended beyond the threeminute testing window.
13.1t can be, and has been, determined which tests are affected by the above
scenario without examination of the software. This can be determined by
examination of the test records from the instrument. I am aware that the
Florida Department of Law Enforcement (FDLE) has identified each and
every such occurrence and has disseminated this information via letters to
the appropriate agencies throughout the state.

•

14.There are references in the Myler Affidavit indicating instances where the
reported volume was 0.0 liters, yet an ethanol reading was produced. The
instrument is operating properly in these cases. This is caused by the subject
blowing into the instrument a volume of less than 1.1 liters, stopping, then
producing a quick puff of air. This puff of air resets the volume to 0.0 liters,
however none of the introduced breath sample has been displaced from the
sample chamber. Thus the instrument reports a volume of 0.0 liters and a
breath alcohol level. The instrument correctly identifies this scenario as
being an insufficient volume sample and the alcohol level is reported in a
footnote with a message stating "Volume Not Met (x.xxx- Breath Sample
Not Reliable to Determine Breath Alcohol Level)".
15.There are also references to instances where the reported duration for a
breath sample is four minutes. This is inaccurate. Nowhere on any test
reports in Florida is the duration of the breath sample reported. It is assumed
that the breath sample duration is calculated by subtracting the timestamp of
the breath sample from the timestamp of the air blank before the breath
sample. However, this is an incorrect assumption. The start of the breath
sample does not occur at the instant the air blank ends. There are a few
seconds that elapse from the end of the air blank to the start of the breath
sample. Due to this additional elapsed time and the fact that seconds are not

reported in the timestamps, it could appear that 4 minutes elapsed from the
end of the air blank to the end of the breath sample.
l6.In his affidavit, Dr. Myler asserts that the minimum wait time of two
minutes between air blanks has been violated in some instances. This, also,
is incorrect. The Florida requirement is that there be at least a two minute
wait between breath samples, not air blanks between breath samples.
17 .Concerning recalibration of instruments, Dr. Myler's affidavit claims that
without the source code it cannot be determined if any changes were made
that require the instrument to be recalibrated. Actually, this can be
determined using standard scientific methods to verify that the instrument's
calibration has not been affected. I'm aware that this was actually
performed by FDLE on the occasions that changes were made to the source
code- even though the changes did not affect the instrument's calibration.
18.Finally, Dr. Myler's affidavit claims that without the source code one cannot
determine if the software has changed since 2002, the extent of these
changes, or whether the changes affected the reliability or operation of the
instrument. This is incorrect. The source code in use as of this date has
undergone revisions since 2002. These changes and the extent of these
changes are plainly evident and observable by testing of the instrument's
operation and examination of the instrument's printed output. Furthermore,

the software version is printed on the breath test affidavit and also reported
via the instrument's menu system. The reliability, accuracy, and precision
of the instrument can only be determined by functional testing of the
instrument, not by examination of the source code. This approval testing
was performed by FDLE before every software update that was programmed
into instruments for field use.
19 .None of the changes that have been made to the source code for the
Intoxilyzer 8000 have related to the analytical functions of the instrument.
20.To further confirm that the updates to the Florida revision of software have
had no affect on the Intoxilyzer 8000's accuracy and precision, instruments
containing Florida software were submitted to NHTSA for testing for
conformance to the Model Specification. The conclusion by NHTSA was
that the Intoxilyzer 8000 with Florida specific software met all applicable
performance requirements for accuracy and precision and that "the software
changes did not affect the precision and accuracy."
FURTHER AFFIANT SA YETH NAUGHT.

This

f1-i+.

day of February, 2010.

:JS_.,;_ J(.,LBrian Faulkner
Title: Manager - Engineering
CMI, Inc.
COMMONWEALTH OF KENTUCKY
COUNTY OF DAVIESS

)
)

Subscribed and sworn to before me by Brian Faulkner, ManagerEngineering for CMI, Inc., on this ::tti. day of February, 2010.

t?~ '11 1?L~1/V

Notary Public, State at Large
My commission expires: /{"! -J "d -.;P./J1/
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Tuesday, April 06, 2010 12:38 PM

To:

Barfield, Laura; Eason, Linton

Subject:

FW: CMI Response reProduction Of Software Disk for Version 8100.27

Importance:

High

Attachments: Letter to FDLE ReProduction Of Sotware Disk 4-6-10.pdf
My apologies. I neglected to attach the letter!
Ed

Edward G. Guedes

WEISS
SEROTA

HELFMAN
PASTORIZA

COLE&
BONISKE, P L_

.,Jj

Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www. wsh-law .com
Tel: (305) 854-0800
Fax: (305) 854-2323

Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have received
this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the
message, along with any attachments.

From: Edward G. Guedes
Sent: Tuesday, April 06, 2010 11:57 AM
To: 'Barfield, Laura'; Eason, Linton
Cc: Cliff Ramey
Subject: CMI Response re Production Of Software Disk for Version 8100.27
Importance: High
Dear Laura and Linton,
Attached is CMI's response regarding the Nesbitt court's order directed to the State to turn over the software disk for
version 8100.27 of the 1-8000. The original should follow by overnight mail. Should you have any questions, please
don't hesitate to contact me.
Regards,
Ed

4/6/2010

-

INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

VIA OVERNIGHT DELIVERY
Ms. Laura Barfield, Program Manager
Florida Department of Law Enforcement
P.O. Box 1489
Tallahassee, FL 32302
Re:

Restricted Licenses for Intoxilyzer 8000 Operating Software Version
8100.27

Dear Ms. Barfield:
It has been brought to the attention of CMI, Inc., the owner of the operating
software installed in the Intoxilyzer 8000 (the "Software"), that the State of Florida- and
by extension, the Florida Department of Law Enforcement ("FDLE") -· has been directed
by the Sarasota County Court in State v. Nesbitt, et a!., Case No. 2009 CT 1276 NC (as
well as in other consolidated cases) to turn over the disk containing Software version
8100.27 to the defendants' counsel and experts in those cases. It remains unclear to CMI
how or why it was possible for the trial court to authorize such disclosure in light of the
unequivocal language of the Restricted License pursuant to which FDLE has access to
the Software. As you know, the Restricted License expressly prohibits such disclosure:
3. CONFIDENTIALITY
If the Licensed Software is identified as being Restricted in any way, the
Licensed Software wiU be treated as a proprietary trade secret of
CMI, and Licensee shall bold it in strictest confidence without
disclosure tq another individual or pllrtv during the term, or for
twenty (20) years after tennination, of this Agreement.
CMI certainly expects that the State would have argued to the trial court that such
language precludes the disclosure about to take place.
To be clear, CMI considers any disclosure of the Software, including the one
about to take place, to constitute a serious violation of the Restricted License. CMI' s
position in this letter should not be construed as a waiver or acquiescence in any future
disclosures of the Software. Having said that, CMI appreciates the difficult position that
FDLE finds itself in at the present time. Moreover, it does not appear to CMI that access
to the Software disk for version 8100.27 risks the disclosure of CMI'.s confidential or
proprietary infonnation. As such, and subject to the conditions set forth below,
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CMI will not take affirmative action on this occasion to prevent the disclosure of the
Software disk for version 8100.27, pursuant to the Nesbitt decision. However, CMI
reserves the right to reconsider its position should any further requests be made with
respect to production of the Software.
Moreover, in light of the fact that the production at issue constitutes a breach of
the Restricted License, we are requesting that FDLE return to CMI all disks or materials
currently in the possession of FDLE relating to any other version of the. Software.
Because version 8100.27 is currently being used in .Florida instruments,. our foregoing
request for a return ofCMI's proprietary materials does no/extend to version 8100.27.
With respect to the production of the disk for version 8100.27, FDLE shall take
all measures possible to safeguard the confidentiality of the Software, including enforcing
the restrictions imposed by the trial court in connection. with the production of the disk.
Any and all materials provided by FDLE to defendants' counsel. or experts should be
recovered at the conclusion of their examination of the disk. The examination of the disk
should be supervised, if at all possible, by a representative of FDL.E or the State
Attorney's office in Sarasota County.
Under no circumstances shpuld ;myone
participating in the examination be permitted to copy or reproduce disk or its contents in
any way.
In the future, CMI would expect that FDLE and the State, in .accordance with
FDLE's contractual obligations, would affirmatively argue against the disclosure of the
Software, citing the explicit language of the Restricted License associated with version
8100.27 of the Software. This vigorous defense should include appellate review of any
order requiring disclosure of the Software.
CMI does not take this position lightly or without considerable deliberation as to
its effects on FDL.E or the State of Florida. CMI has always enjoyed and valued its close
working relationship with FDLE and other law enforcement agencies in Florida. We
simply ask that there be a heightened sensitivity to the important confidentiality interests
associated with use of the Software. Should you or anyone at FDLE have any questions
regarding this matter, please do not hesitate to contact us.

"~HJ#tf
TobyS.H1
President
Cc:

Linton Eason, Esq.
Cliff Ramey, Esq.
Allen Holbronk, Esq.
Edward G. Guedes, Esq.

FDLE
Florida Department of
Law Enforcement

Alcohol Testing Program
P.O. Box 1489

Gerald M. Bailey

Tallahassee, Florida 32302
(850) 617-1290

Charlie Crist, Governor
Bill McCollum, Altorney General
Alex Sink, Chief Financial Officer
Charles H. Bronson, Commissioner of Agriculture

(850) 921-3787 f ax
http:iiv.ww. fdles tate .fl. us

Commis,,·icml?r

April 6, 2010

Mr. Toby S. Hall
President
CMI , Inc.
316 East 91h Street
Owensboro, KY 42303
Subject

VIA OVERNIGHT DELIVERY

Restricted License Agreement for lntoxilyzer 8000 Operating Software Versions

Dear Mr. Hall:
The Florida Department of Law Enforcement (FDLE) is in receipt of your correspondence
dated AprilS, 2010, regarding the FDLE breach of the Restricted License Agreement for the
lntoxilyzer 8000 Operating Software and your request for the return of all disks or materials in
the possession of the FDLE relating to software versions other than 8100.27.

In accordance with your request, I have enclosed the compact disc containing lntoxilyzer 8000
Software Version 81 00.26, the only other software version in the possession of the FDLE. If
you have any questions concerning this information, please feel free to contact me at (850)
617-1290.

~}'~
Alcohol Testing Program Manager
LDB/Ib
cc:

Ed Guedes, Partner. Weiss, Serota, Helfman, Pastoriza, Cole & Bonsike, P.L.

Attachments:

Letter from Toby Hall, President. CMIInc. Received April6, 2010
Amended Order On Defendants' Motion for Production of the Source Code

Enclosure:

lnloxilyzer 8000 Sofuvare Version 8100 .26 Compact Disc

Service- Integrity- Respet:t - Quality

(6'd ltllOl

-

316 E. 9th St.
owensboro, KY 42303
1-866-835-0690
Fax:27~7B

www.alcoholtest.com

RECEIVED

April26,2010

APR .2 7 20~
FDLE

Florida Dept of Law Enforcement
Alcohol Testing Program

Alcohol Testing Prog~am

POBox 1489
Tallahassee, FL 32302-1489
Attn: Ms. Laura Barfield, Program Manager
Dear Ms. Barfield:
Please be advised that the manufacturer of the magnetic card reader in the Intoxilyzer
8000 has informed·us that they have discontinued the CUITently used reader and will be
offering an updated reader that is a drop in replacement.

This update in no way affects the performance, accuracy, or precision of the Intoxilyzer
8000.
If you have any questions, please give me a call.

Sincerely,

~r-~
Brian Faulkn~
Engineering Manager

CMI,Inc.
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LORI ADELSON•
LILLIAN M. ARANGO

CARLA. M. ai>.RRow-

VIA E-MAIL AND FEDERAL EXPRESS
Pat C. Whitaker, Esq.
Assistant State Attorney
P.O. Box 8006
101 Bush Boulevard
Sanford, FL 32771-8006

Re:

RECEIVED
MAY 1 7 2010
FOLE

Alcohol Testing Program

State of Florida v. James Harris Selph
Case No. 07-05770-CFA

Dear Pat:
In response to your letter dated April 22, 2010, which attached correspondence
from Stuart Hyman expressing concerns with respect to CMI, Inc.'s ("CMI") offer to
provide electronic access to the Intoxilyzer 8000 software and source code (collectively,
the "Source Code''), I have discussed Mr. Hyman's letter with CMI and been authorized
to represent the company's position as more fully set forth below.

Before turning to Mr. Hyman's concerns, let me respond to your inquiry
regarding the need for a Uniform Act certificate under sections 942.01, et seq., Florida
Statutes. It is CMI's position that access to the Source Code as proposed by CMI would
normally be available solely through invocation of the Uniform Act. However, since the
protections of the Uniform Act are intended for the benefit of the witness, the witness
IIIBy choose to forego those protections in any given instance. Without prejudice to its
legal position regarding the mandatory applicability of the Uniform Act or its ability to
invoke the protections of the Uniform Act in the future, in the spirit of cooperation, CMI
would be willing to forego those protections in this instance, only, in order to assist the
State.

Pat C. Whitaker, Esq.
May 14,2010
Page 2 of3

Turning to Mr. Hyman's concerns, I would renew my observation that his
selected consultant, Dr. Harley Myler, has already agreed to comply with CMI's identical
proposal in another case and executed the required non-disclosure agreement. Access in
that case was subject to precisely the same limitations and protections that I described in
my earlier correspondence to you. CMI fails to see why Dr. Myler's electronic access to
the Source Code would have been acceptable and adequate for analyzing the Source
Code in the other case, but not in this one. Having said that, I will sequentially address
each of Mr. Hyman's comments and "conditions" set forth in his Aprill4, 2010 letter to
you.
With respect to Mr. Hyman's observations regarding what occurred in
Tallahassee on October 16, 2009, CMI would like the record to be clear. CMI had no
involvement in the court proceedings that led to the court affording relief to Mr. Hyman's
clients in the form of a viewing of the software held by the Florida Department of Law
Enforcement ("FDLE"). If Mr. Hyman sought and the court awarded relief that proved
ineffectual, it was not the result of CMI's involvement. CMI merely requested that
FDLE take appropriate measures to safeguard the software and comply with the
restrictive license under which the software is presently used. At no time was CMI
approached by Mr. Hyman or FDLE with inquiries regarding the relative value of the
relief afforded by the court in that case. 1
As for the various "conditions" Dr. Myler seeks to impose on CMI's proposal for
electronic examination of the Source Code, CMI has no problem with providing access to
the Source Code for the current, approved version of the Intoxilyzer software used in
Florida (Item 1). It is also able to provide a general history of changes to the Source
Code necessitated by l'equests from FDLE (Item 3). Beyond that, CMI fails to see what
the relevance would be of provi~ the Source Code for a version of the software that
was never implemented in the field.
CMI is uncertain what Mr. Hyman means by "compilation documentation" in
item 2 and cannot respond to that request. CMI would note that it does not have any
"data files" that are "required to produce compiled applications for the Intoxilyzer 8000
as it is used in Florida." CMI nms a commercially available compiler program to convert
the Source Code into the object code that becomes the operating software for the
Intoxilyzer 8000.

Accordingly, CMI sees no need to be responsible ufor any expenses inclllTed" as a precondition
for the examination. Afl Mr. Hyman is aware, a court with proper jurisdiction is always able to sanction a
party who-fails to comply with its orders.
2

As indicated in my earlier letter to you, CMI intends to make available all of the items described
in the enclosed sheet entitled "Items Provided," as they may relate to the Intoxilyzer 8000 (rather than the
5000) and the software used in Florida (as opposed to Montana).
WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE, P.L.

Pat C. Whitaker, Esq.
May 14,2010
Page3 of3
In item 4, CMI is unaware of any "specialized applications" developed for use
with the compilation of the Source Code. With respect to the distribution and evaluation
of the ''Florida Intoxilyzer Programs," please see CMI's response to item 6, below.
With respect to item 5, a public records request can readily be made by Mr.
Hyman or Dr. Myler to FDLE to produce any "software design documentation change
orders" FDLE may have issued with respect to the Florida software. CMI would have no
objection to FDLE's production of those change orders.
As for item 6, CMI will make available on the computer provided on-site at
CMI's headquarters in Owensboro for examination of the Source Code any and all
software needed to make electronic access to the Source Code feasible. Because CMI's
use of some of the software is subject to licensing - for example, the commercially
available compiler - CMI cannot copy or provide the software for installation in another
computer. However, such software will be available on CMI's computers for use during
the examination of the Source Code.
Finally, CMI has no objection to . Dr. Myler's use of HexEdit, LINK or
Understand as part of his forensic examination. Moreover, CMI understands Mr.
Hyman's and Dr. Myler's concerns about ensuring that the Source Code they are
examining is the same Source Code for the software installed in the Florida Intoxilyzer
8000 instruments. CMI will take all reasonable measures to assuage these concerns and
verify that the Source Code being examined is the correct one. However, CMI cannot
agree to Dr. Myler's use of his own equipmenr during the forensic examination, unless
he explicitly complies with the protections and limitations imposed by the Minnesota and
Montana courts with respect to use of an consultant's own equipment. For ease of
reference, I have enclosed again a sheet entitled "Terms of Production" that sets forth the
restrictions on use of other computer equipment during the examination.
I hope you find this information useful in moving the process forward. Should
you have any questions, please do not hesitate to contact me.

Encl.
Mr. Toby Hall, President, CMI, Inc. (w/encl.)
Cc:
Nola Wright, Esq. (w/o encl.)
Allen Holbrook, Esq. (w/o encl.)

This response presupposes that the "oquipmenf' in question is Dr. Myler's laptop computer.
However, if other equipment is implicated or to be used in the examination, CMI would need to have that
equipment identified in advance.
WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE,

P.L.
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Barfield, Laura
From:

Barfield, Laura

Sent:

Saturday, July 17, 2010 10:57 AM

To:

garcia_c@sao13th.com; lsammis@sammislawfirm.com; jsammis@sammislawfirm.com

Subject: Contact Information for CMI Attorney
The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: {305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Barfield, Laura

Sent:

Saturday, July 17,2010 11:02 AM

To:

eguedes@wsh-law.com

Cc:

Eason, Linton

Subject:

Source Code Issue in Tampa July 16th

Importance: High
Ed,
There was a source code motion in Tampa on Friday, July 16th. I spoke with the judges regarding the "source
code" viewing being set up based on Judge Herr's ruling in Seminole County, and the fact that the source code
could be made available for viewing at CMI's facility in Kentucky.

I have given your contact information to the Assistant State Attorney, candice Garcia, as well as the defense
attorneys Leslie and Jason Sammis.
The judges in Tampa have told the state and the defense to work together, along with you, to facilitate the
viewing of the source code by Dr. Mylar.
Please let me know if you have any questions concerning this.
Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Saturday, July 17, 2010 11:57 AM

To:

Barfield, Laura

Cc:

Eason, Linton

Subject: RE: Source Code Issue in Tampa July 16th
I spent two days in Owensboro last week learning about the entire manufacturing process for the lntoxilyzer,
including how the source code is handled. I also saw first hand the ongoing forensic examination of the 1-5000
source code (re Minnesota litigation). I have a far better appreciation for the difficulties of responding to a generic
request to see the source code and how it can happen. If you all need me in order to try to get things resolved,
just let me know.

Edward G. Guedes

WEISS
SEROTA

HELFMAN

PASTORIZA
COLE &
BONISKE, P L_

~

Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske. P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables. FL 33134
www. wsh~law .com
Tel: (305) 854-0800
Fax: (305) 854-2323

Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or written to be used, and cannot be used, for the purpose of( 1) avoiding penalties under the Internal
Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]
sent: Saturday, July 17, 2010 11:02 AM
To: Edward G. Guedes
Cc: Eason, Linton
Subject: Source Code Issue in Tampa July 16th
Importance: High
Ed,
There was a source code motion in Tampa on Friday, July 16th. I spoke with the judges regarding the "source
code" viewing being set up based on Judge Herr's ruling in Seminole County, and the fact that the source code
could be made available for viewing at CMI's facility in Kentucky.
I have given your contact information to the Assistant State Attorney, Candice Garcia, as well as the defense
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attorneys Leslie and Jason Sammis.
The judges in Tampa have told the state and the defense to work together, along with you, to facilitate the
viewing of the source code by Dr. Mylar.
Please let me know if you have any questions concerning this.
Thanks,
Laura

7/19/2010
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Barfield, Laura
Leslie Sammis [lsammis@sammislawfirm.coml
Sunday, July 18, 2010 12:34 PM
Sent:
To:
Barfield, Laura
Cc:
garcia_c@sao13th.com; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough County,
FL
From:

Laura Barfield,
I do need additional information from you. As I understood the court's order from June 16th, the State
of Florida has 15 days to tile a written response addressing the issue of whether CMI is willing to
release the source code to Dr. Myler and the exact terms under which such an exchange would occur.
So if you have never asked CMI about the terms under which they would release the source code, the
State of Florida is now required to do so.
I suggest that you write CMI a
letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must find out as a
preliminary matter if CMI is in possession of each piece of material requested by Dr. Myler. If CMI is
in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms
they would be willing to release such information to Dr. Myler. IfCMI is not in possession of the
material requested by Dr. Myler, then you have an obligation to find out which of the items listed below
is not possessed by CMI and report your findings to the Court.
If CMI is willing to release the source code as you indicated under oath in open court, then they better b
e willing to articulate their position in writing within the next 15
days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
I 005 N. Marion St.
Tampa, FL 33602
lsammis@sammislawfirm.com

[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the
State of Florida who have been subjected to evidence produced by these machines, the following will be
necessary:
I. The source code versions for all software that has run in Florida Intoxilyzers to date to include
unapproved versions that were used in Florida during pre-approval stages.
2. Source code compilation documentation as well as any data files required to produced
compiled applications for the Intoxilyzer 8000 as it is used in Florida. This being the requisite
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compilation data to produce the files contained on distribution CO's as well as executable
application files as intended to be downloaded for use in Florida lntoxilyzers.
3. Revision histories detailing changes made to the software for documentation and source code
control purposes. Additionally, any source code control data files.
4. Any specialized applications developed for use with the compilation, distribution and
evaluation, to include simulators, of the Florida Intoxilyzer programs. If these applications were
produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers,
assemblers or other commercial software utilized to process the Florida Intoxilyzer source code.
If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information
from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
http://www.myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have
received this e-mail in error, please send a notification immediately by e-mail.
Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. o
552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jull7, 2010, at 10:57 AM, Barfield, Laura wrote:
The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
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Phone: (305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law .com
Please let me know if you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Garcia, Candace A. [Garcia_C@SA013th.com]

Sent:

Sunday, July 18, 2010 4:26PM

To:

'Leslie Sammis'; Barfield, Laura

Cc:

jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough
County, FL
As a follow up to Leslie's email below and to hopefully clear up any confusion on your part Laura- my
understanding of the Judges' Order on Friday was that CMI (through it's Florida counsel) will now have the
opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information from
CMI. CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information it is
willing to make available. I really do not believe the Court's Order is any more complicated than that.
August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Deadline for the
State of Florida to provide CMI's response to Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis Law Firm's
deadline to provide it's response to CMI's response (the five day response period will begin to run on the date
that CMI's response is provided Sammis Law Firm .... so if CMI's response is provided on July 23, the Sammis Law
Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's instructions on
Friday. I would like to see a draft of your proposed Order before it is presented to the Court, as it should reflect
what our collective understanding of what the Judge's ruling was. Feel free to email it to me at this address, as
that will be the most expeditious way to get this done. I look forward to seeing the Order in the next couple
days.
From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,
I do need additional information from you. As I understood the court's order from June 16th, the State
of Florida has 15 days to file a written response addressing the issue of whether CMI is willing to ·
release the source code to Dr. Myler and the exact terms under which such an exchange would occur.
So if you have never asked CMI about the terms under which they would release the source code, the
State of Florida is now required to do so.
I suggest that you write CMI a
letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must find out as a
preliminary matter ifCMl is in possession of each piece of material requested by Dr. Myler. IfCMI is
in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms
they would be willing to release such information to Dr. Myler. IfCMI is not in possession of the
material requested by Dr. Myler, then you have an obligation to find out which of the items listed below
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is not possessed by CMI and report your findings to the Court.
If CMI is willing to release the source code as you indicated under oath in open court, then they better b
e willing to articulate their position in writing within the next 15
days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
I 005 N. Marion St.
Tampa, FL 33602
lsammis@sammislawtirm.com

[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the lntoxilyzer 8000 source code in support of defendants in the
State of Florida who have been subjected to evidence produced by these machines, the following will be
necessary:

I. The source code versions for all software that has run in Florida Intoxilyzers to date to include
unapproved versions that were used in Florida during pre-approval stages.
2. Source code compilation documentation as well as any data files required to produced
compiled applications for the Intoxilyzer 8000 as it is used in Florida. This being the requisite
compilation data to produce the files contained on distribution CD's as well as executable
application files as intended to be downloaded for use in Florida Intoxilyzers.
3. Revision histories detailing changes made to the software for documentation and source code
control purposes. Additionally, any source code control data files.
4. Any specialized applications developed for use with the compilation, distribution and
evaluation, to include simulators, of the Florida lntoxilyzer programs. lfthese applications were
produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers,
assemblers or other commercial software utilized to process the Florida Intoxilyzer source code.
If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information
from CMI, the State of Florida, defendants counsel or the court is received.
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Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
http://www.myler.org
409.838.2327 (ph)
713.490.3534 (tx)
409.790.1329 (cl)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have
received this e-mail in error, please send a notification immediately by e-mail.
Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. a
552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17, 2010, at I 0:57AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.
Thanks,
Laura

7/19/2010
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Barfield, Laura
From:

Barfield, Laura

Sent:

Monday, July 19,2010 11:45 AM

To:

'Edward G. Guedes'

Cc:

'garcia_c@sao13th.com'; 'lsammis@sammislawfirm.com'; 'jsammis@sammislawfirm.com'

Subject:

FW: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough
County, FL

Importance: High

Mr. Guedes,
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in
Hillsborough County on July 16th_ Ms. Leslie Sammis (or Mr. Jason Sammis) is the
defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested
by the defense for the source code viewing, also at CMI in Kentucky, being set up
through Judge Herr's verbal order out of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items
listed below, as well as to begin facilitating the source code viewing by the defense? I
believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia, representing
the State, to answer the questions or needed information for the defense listed below.
Thanks,
Laura

From: Garcia, Candace A. [mailto:Garcia_C@SA013th.com]

Sent: Sunday, July 18, 2010 4:26 PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
As a follow up to Leslie's email below and to hopefully clear up any confusion on your part Laura- my
understanding of the Judges' Order on Friday was that CMI (through it's Florida counsel) will now have the
opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information from
CMI. CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information it is
willing to make available. I really do not believe the Court's Order is any more complicated than that.
August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Deadline for the
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State of Florida to provil:le CMI's response to Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis Law Firm's
deadline to provide it's response to CMI's response (the five day response period will begin to run on the date
that CMI's response is provided Sammis Law Firm .... so if CMI's response is provided on July 23, the Sammis Law
Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's instructions on
Friday. I would like to see a draft of your proposed Order before it is presented to the Court, as it should reflect
what our collective understanding of what the Judge's ruling was. Feel free to email it to me at this address, as
that will be the most expeditious way to get this done. I look forward to seeing the Order in the next couple
days.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]
Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,
I do need additional information from you. As I understood the court's order from June 16th, the State
of Florida has 15 days to file a written response addressing the issue of whether CMI is willing to
release the source code to Dr. Myler and the exact terms under which such an exchange would occur.
So if you have never asked CMI about the terms under which they would release the source code, the
State of Florida is now required to do so.
I suggest that you write CMI a
letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request rnade by Dr. Myler which I have attached below. You must find out as a
preliminary matter if CMI is in possession of each piece of material requested by Dr. Myler. If CMI is
in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms
they would be willing to release such information to Dr. Myler. If CMI is not in possession of the
material requested by Dr. Myler, then you have an obligation to find out which ofthe items listed below
is not possessed by CMI and report your findings to the Court.
If CMI is willing to release the source code as you indicated under oath in open court, then they better b
e willing to articulate their position in writing within the next 15
days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602
lsammis@sammislawfirm.com

[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the
State of Florida who have been subjected to evidence produced by these machines, the following will be
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necessary:
I. The source code versions for all software that has run in Florida Intoxilyzers to date to include
unapproved versions that were used in Florida during pre-approval stages.
2. Source code compilation documentation as well as any data files required to produced
compiled applications for the Intoxilyzer 8000 as it is used in Florida. This being the requisite
compilation data to produce the files contained on distribution CO's as well as executable
application files as intended to be downloaded for use in Florida Intoxilyzers.
3. Revision histories detailing changes made to the software for documentation and source code
control purposes. Additionally, any source code control data files.
4. Any specialized applications developed for use with the compilation, distribution and
evaluation, to include simulators, of the Florida Intoxilyzer programs. If these applications were
produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers,
assemblers or other commercial software utilized to process the Florida Intoxilyzer source code.
If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.
·

This list may be supplemented or modified if additional information, including additional information
from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
http://www.myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have

received this e-mail in error, please send a notification immediately by e-mail.
Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. a
552(b)(5). This message should not be construed as a final opinion unless otherwise stated.
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On Jut 17, 2010, at I 0:57AM, Barfield, Laura wrote:
The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2S25 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Monday, July 19, 2010 5:32PM

laura

To:

Barfield,

Cc:

garcia_c@sao13th.com; lsammis@sammislawfirm.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject:

RE: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough County, FL

ImportanCe: High

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware. we have been engaged in ongoing discussions with ASA Pat \IVhitaker and
attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman. Dr. Myler, a CMI engineer·and myself to discuss the particulars of the information needed. As Mr. Hyman and I
quickly teamed, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.
I e-mailed ASA wtlitaker last week to find out when this call could take place. but 1 have not yet heard back from him. It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without GMt's participation- is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. I would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line. after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline (assuming we can't meet the deadline, which 1 remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, I don't see that that would be a problem. The
primary purpose of the call, though, is to have thOse individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.
Regards,
Ed

Edward G. Guedes

Partner
Board Certitied in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www.wsh-law.com
Tel: (305) 854-0800
FaJ<: (305) 854-2323

w/1 Think before you print
This message, together with any attachments, is imended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854·0800 or by retum e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we infonl) you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of( I) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Barfield, Laura [mailto:LauraBarfleld@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes

Cc: 'garcia_c@sao13th.com'; 'lsammls@sammislawfirm.com'; 'jsammls@sammlslawflrm.com'
Subject: FW: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes.
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16th Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the

source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.
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Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.
Thanks,

Laura
From: Garcia, candace A. [mallto:Garc!a_C@SA013th.com]

Sent: SUnday, July 18, 2010 4:26 PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: jsammis@sammlslawflrm.com; Murattl, Renee; Covington, Douglas
Subject: RE: Contact Infonnation for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough County, FL
As a tollow up to Leslie's email below and to hopefully clear up any confusion on your part l<lllra- my understanding of the Judges' Order on Friday was that
CMI (through it's Florida counsel) will now have the opportunity to review Dr. Myler's em:;~il. The email is to be treated as or. Myler's request for information
from CMI. CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information it is willing to make available. I really do not
believe the Court's Order is any more complicated than that.
August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Deadline for the State of Florida to provide CMI's response to
Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis Law Firm's deadline to provide it's response to CMI's
response (the five day response period will begin to run on the date that CM!'s response is provided Sammis Law Firm .... so if CMI's response is provided on July
23, the Sammis Law Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's instructions on Fri~ay. I would like to see a draft of your proposed
Order before it Is presented to the Court, as it should reflect what our collective understanding of what the Judge's ruling was. Feel free to email it to me at this
address, as that will be the rnost expeditious way to get this done. 1look forward to seeing the Order in the ne><t couple days.

From: leslie Sammis [mailto:lsammis@sammlslawfirm.com]
Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura

Cc: Garcia, candace A.; jsammls@sammlslawflrm.com
SUbject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,
I do need additional information from you. As I understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do so.
I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which I have attached below. You must tind out as a preliminary matter ifCMI is in possession of each piece of material
requested by Dr. Myler. lfCMI is in possession of the material requested by Dr. Myler, then 1suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. lfCMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.
lfCMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. 1will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
I 005 N. Marion St.
Tampa, FL 33602
Jsammis@sammislawfirm.com

[Defendants' Exhibit "8"- the list of material necessary tOr Dr. Myler's analysis]
To perform an appropriate analysis of the lntoxilyzcr 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the fOllowing will he necessary:
I. The source code versions for all software that has run in Florida lntoxilyzcrs to date to include unapproved versions that were used in
Florida during pre-approval stages.
2. Source code compilation documentation as well as any data files required to produced compiled applications for the lntoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the tiles contained on distribution CO's as well as executable application
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files as intended to be downloaded for use in Florida Intoxilyzers.
3. Revision histories detailing changes made to the software tOr documentation and source code control purposes. Additionally, any source
code control data tiles.
4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
Intoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects ofthe machine, then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer soflware.
6. Specifications for source code development soflware to include any IDE's, compilers, assemblers or other commercial software utilized to
process the Florida lntoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional infOrmation, including additional information from CMI, the State of Florida, dettmdants
counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
http://www.myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have received this e-maU In error, please send a notification
immediately by e-mail.
Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act,
final opinion unless otherwise stated.

On Jul 17,2010, at 10:57 AM, Barfield, Laura wrote:
The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastorlza, Cole & Boniske, P.L
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305) 854-0800

Fax: (305) 854-2323
Email: EGuedes@wsh-law.com
Please let me know If you need any additional information.
Thanks,

Laura
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Barfield, Laura
From:

Leslie Sammis [lsammis@sammislawfirm.com]

Sent:

Monday, July 19, 2010 8:51 PM

To:

Edward G.Guedes

Cc:

Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject:

Re: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough
County, FL

Importance: High

Dear Mr. Guedes,
The Courts in Hillsborough County have proposed a more direct
approach. The State of Florida has been ordered to make the following inquiry ofCMI:
I. Whether CMI, Inc., is in possession of any or all of the source code materials listed in Defendant's Exhibit "B";
2. Whether CMI, Inc., is willing to release any or all of the source code materials requested in Defendant's Exhibit "B";
and
3. The terms and conditions under which CMI, Inc., is willing to release any or all of the source code materials
requested in Defendant's Exhibit "B".
4. Additionally, in the event CMI, Inc., is unwilling to release any or all of the source code materials listed in
Defendant's Exhibit "8," the terms and conditions under which CMI, Inc., is willing to release any other information
related to the source code and specifically, what that information will be.
CMI, Inc., will either respond in writing to that inquiry within the time alloted or it will refuse to do so. Either way, the
Courts in Hillsborough County will then be able to evaluate Laura Barfield's testimony that CMI is willing to release
the source code to Dr. Myler.
Please forward Dr. Myler's request as listed in Defendant's Exhibit "B" to CMI. Since you represent a "multi-national
corporate manufacturer," I am sure that you understand the importance of first determining whether the items listed in
Defendant's Exhibit "B" are physically in CMI's possession at its facility in Kentucky. If so, determining what source
code material will be provided to Dr. Myler and the terms under which it will be provided should be quite easy for
CMI to articulate in writing. Additionally, by addressing the State of Florida's inquire in writing, CMI will also help
facilitate a more meaningful discussion between Dr. Myler and CMI's software engineer for the yet to be scheduled
conference call.
I will not participate in the conference call. Instead, I will wait for the State of Florida to file a copy of CMI's written
response to its inquiry within the time allowed by the Courts in Hillsborough County.
Sincerely,
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

813-250-0500

On Jul 19,2010, at 5:31PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have
been engaged in ongoing discussions with ASA Pat Whitaker and attorney Stuart Hyman
in Seminole County to try to resolve the mechanics of conducting the forensic examination
in Owensboro, KY. The next step in the process was to be a telephone conference with Mr.
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Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed.
As Mr. Hyman and I quickly learned, the attorneys lack the expertise to meaningfully discuss what's
needed without also having the experts participate in the discussion. We found ourselves asking
questions of each other that neither of us knew the answer to. CMI has agreed to make its chief
engineer available for a telephone conference to discuss with Dr. Myler directly what he perceives
is necessary.
I e-mailed ASA Whitaker last week to find out when this call could take place, but I have not yet
heard back from him. It's quite possible that he's trying to arrange the date and time for the call
with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also
in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without CMI's participation- is
somewhat arbitrary, but we will endeavor to meet it in.order to keep this process moving forward.
would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line,
after which the parameters of an inspection can be intelligently addressed, than submit an
incomplete response by the deadline (assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the
CMI engineer, I don't see that that would be a problem. The primary purpose of the call, though, is
to have those individuals who have the technical expertise converse directly with each other about
Dr. Myler's needs.
Regards,
Ed

Edward G. Guedes

WEISS
SEROTA
HELFMAN
PASTORIZA
COLE &
BONISKE, P.L.

Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134

www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

tJ'J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain
information which is legally privileged, confidential and exempt from disclosure. If you are not the
intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any
action or reliance on this communication is strictly prohibited. If you have received this e-mail in
error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and
delete the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular
230, we inform you that any U.S. federal tax advice contained in this communication (including any
attachments), unless otherwise specifically stated, was not intended or written to be used, and
cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any matters addressed herein.
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From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes
Cc: 'garcia_c@sao13th.com'; 'lsammis@sammislawfirm.com'; 'jsammis@sammislawfirm.com'
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL
Importance: High

Mr. Guedes,
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard
in Hillsborough County on July 16th. Ms. Leslie Sammis (or Mr. Jason Sammis)
is the defense counsel and has attached the items Dr. Mylar is requesting
when viewing the source code at CMI in Kentucky. These are the same, or
similar, items being requested by the defense for the source code viewing,
also at CMI in Kentucky, being set up through Judge Herr's verbal order out
of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the
items listed below, as well as to begin facilitating the source code viewing by
the defense? I believe it would be easier if the counsel for both sides
worked directly with you in reference to this. I will remain available to assist,
if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia,
representing the State, to answer the questions or needed information for
the defense listed below.
Thanks,
Laura

From: Garcia, Candace A. [mailto:Garcia_C@SA013th.com]

Sent: Sunday, July 18, 2010 4:26 PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL
As a follow up to leslie's email below and to hopefully clear up any confusion on your part lauramy understanding of the Judges' Order on Friday was that CMI (through it's Florida counsel) will
now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's
request for information from CML CMI is then required to respond, within 15 days of last Friday,

7/20/2010

Page 4 of6
with it's offer as to what information it is willing to make available. I really do not believe the
Court's Order is any more complicated than that.
August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)Deadline for the State of Florida to provide CMI's response to Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)Sammis Law Firm's deadline to provide it's response to CMI's response (the five day response
period will begin to run on the date that CMI's response is provided Sammis Law Firm .... so if CMI's
response is provided on July 23, the Sammis Law Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's
instructions on Friday. I would like to see a draft of your proposed Order before it is presented to
the Court, as it should reflect what our collective understanding of what the Judge's ruling was.
Feel free to email it to me at this address, as that will be the most expeditious way to get this
done. I look forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL

Laura Barfield,
I do need additional information from you. As I understood the court's order from June
16th, the State of Florida has 15 days to file a written response addressing the issue of
whether CMI is willing to release the source code to Dr. Myler and the exact terms under
which such an exchange would occur. So if you have never asked CMI about the terms
under which they would release the source code, the State of Florida is now required to do
so.
I suggest that you write CMI a
letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must
find out as a preliminary matter if CMI is in possession of each piece of material requested
by Dr. Myler. lfCMI is in possession of the material requested by Dr. Myler, then I
suggest that you ask CMI under what terms they would be willing to release such
information to Dr. Myler. If CMI is not in possession of the material requested by Dr.
Myler, then you have an obligation to find out which of the items listed below is not
possessed by CMI and report your findings to the Court.
If CMI is willing to release the source code as you indicated under oath in open court, then t
hey better be willing to articulate their position in writing within the next 15
days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602
lsammis@Jsammislawtirm.com
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[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of
defendants in the State of Florida who have been subjected to evidence produced by these
machines, the following will be necessary:
I. The source code versions for all software that has run in Florida lntoxilyzers to
date to include unapproved versions that were used in Florida during pre-approval
stages.

2. Source code compilation documentation as well as any data files required to
produced compiled applications for the Intoxilyzer 8000 as it is used in Florida. This
being the requisite compilation data to produce the files contained on distribution
CD's as well as executable application files as intended to be downloaded for use
in Florida Intoxilyzers.
3. Revision histories detailing changes made to the software for documentation and
source code control purposes. Additionally, any source code control data files.

4. Any specialized applications developed for use with the compilation, distribution
and evaluation, to include simulators, of the Florida Intoxilyzer programs. If these
applications were produced in-house and have bearing on the analytical or reporting
aspects of the machine, then the source code used to produce them will be required
as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer
software.
6. Specifications for source code development software to include any IDE's,
compilers, assemblers or other commercial software utilized to process the Florida
Intoxilyzer source code. If any tools are no longer available then these must be
supplied, along with any requisite installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional
information from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.

2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
http://www.myler.org

409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-mail is intended tor the addressee(s) only and may contain privileged or confidential
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information. If you have received this e-mail in error, please send a notification immediately by e-mail.
Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information
Act, 5 U.S.C. a 552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17, 2010, at I 0:57AM, Barfield, Laura wrote:
The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.coin
Please let me know if you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Thursday, July 22,2010 12:19 PM

To:

leslie Sammis

Cc:

Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com: Pat WHITAKER

Subject:

RE: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough County, FL

Importance:

High

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our conference call. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open to suggestions how we make this conference call happen sooner rather than later.
Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar {if not identical) list of Dr. Myler's "needs'' and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
When you write that "CMI, Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so," that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.
If, however, the August 2 deadline is "inflexible" and additional time cannot be obtained, and we are not able to schedule the necessary conference call before
then, then CMI will respond to the best of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.
Regards,
Ed Guedes

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastori?.a Cole & Boniskc, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL :"13134
www.wsl1-law.~;o1n

Tel: (]05) 854-0800
Fax: (305) 854-2323

Jl Think before you print
This message, together with any attachments. is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender im11.1ediately by telephone (305) 854-0800 or by retum e-mail and delete the message, along with any attachments
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of( I) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

5ent: Monday, July 19, 2010 8:51 PM
To: Edward G. Guedes
Cc: Barfield, Laura; garcra_c@sao13th.com; jsammis@sammislawflrm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, Fl
Importance: High

Dear Mr. Guedes,
The Courts in Hillsborough County have proposed a more direct approach. The State of Florida has been ordered to make the following inquiry of

CMI:
I. Whether CMI. h•c. 1s in posseS5ion of an~ o;>r all of the <ou"c code n•atcrials listed 1n Defendant's E.~h1bit "B":
l. Whc1hcr CMI.tllC is "illing to release an)· or ~II of the sour~e rode matenals requested in Dcfcndanl's E~hibil "B": and
3. The tcm•s and conditions under "h1ch CMI. Inc .. is 1\illing 10 release an~ or all of1he sour«: code materials requcslcd 1n Oefcnd"nl"s E~hibil -B·
~- AdditiO!IalJ)·. in 1hc c•enl CMI. Inc .. is unwilling lo release an)· or all oflhc source code materials listed in Dcfendant"s bhibil ·a;· the lcmiS •nd conditions under 1\hich CMI. Inc .. is uilling to release an; other information related lo
1he sou"c code and spccilkall)·. llha11ha1 .nlOn11anon \\Ill be.
CMI. Inc .. niH either respond in "riting to that inquil") nithin 1be 1imc allmcd or i1 nill refuse 10 do so. Either "a). the Courts in H1tlsborllllgh Count)" nillthcn be able 10 e,aJualc Laum Barfield"s 1CS1imon) 1ha1 CMJ is Willing to release
the wnrcc code lo Dr. M) lcr
Please fon,ard Dr._ M) lcr's rcqucs11s li,_cd in Dcfcndanfs E~hibit "B" to ("MJ. Since )OU rcprC~Cnl. ". "multioJ1a1i011al corporate manufacturer." 1_ am sure that )"OU understand the imponancc of first dC1cn11ining whether lhc llems li~tcd in
Defendant's E.~h•tm "B" arc phy~u;.all)· 1n CMI's possession "I •ts f~>Ciht)" 1n Kcntucl)· If so. detcnmnmg "h•l sour«: code mnlcrialll•ll be prmrdcd 10 Dr. M) lcr and lhc tcnns under" bich 11 will be pro,·idcd should be qui1c caS) for CMI
to an1culatc in 1\Mllng. Addiuonatt•·. bl· addressing the S1<11c of Florida's inquire in I\ riling. CMI 11itl also help faei!italc a more meaninsful drscussion bctnccn Dr. M;·ler Hnd CMI's son" arc engineer for lhc )CliO be scheduled conference
call.

1 Ill II not par1ie~pale m 1hc conference call. Instead. I 11ill 11ai1 for 1hc S1n1c of Florida to file n cop) ofCMI's \Hillen rcsp<\IISC 10 ils inquir) \\illun 1hc 1in1c ati01\Cd bl" the Couns in Hilhborough Cnulll)
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Sinccrcl.l'.
L<:sl~Siltlln•is

Sammis la" Firn•. P A
U~l:S N Marion Sl
T~mpa.

FL 33(,02

813-250-USI~l

On Jul 19, 2010, at 5:31 PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat VVhitaker and
attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and I

quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.

I e-mailed ASA Whitaker last week to find out when this call could take place, bull have not yet heard back from him. It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without CMI's participation- is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. I would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline (assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, I don't see that that would be a problem. The
primary purpose of the call, though, is to have those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.
Regards,

Ed

WEISS
SEROTA

HELFMAN

PASTORIZA
COLE &

BONISKE, P.L.

Edward G. GuedH
Partner
Board Certilied in Appellate Practice
Weiss Serota Helfinan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

Jl Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained
in this communication (induding any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]
sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes
Cc::: 'garda_c@sao13th.com'; 'lsammis@sammislawfi~m.com'; ~sammis@sammislawfirm.com'
Subject: FW: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes.
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16th Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
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viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questio'ns or
needed information for the defense listed below.
Thanks,

Laura
From: Garcia, candace A. [mailto:Garcia_C@SA013th.com]
Sent: Sunday, July 18, 2010 4:26PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: jsammis@sammislawflrm.com; Murattt, Renee; Covington, Douglas
SUbject: RE: Contact Information for CMl Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL
As a follow up to leslie's email below and to hopefully clear up any confusion on your part Laura- my understanding of the Judges' Order on Friday was that
CMI (through it's Florida counsel) will now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information
from CML CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information it Is willing to make available. I really do not
believe the Court's Order is any more complicated than that.
August Z (hard deadline falls on a weekend so deadline is rolled over to next business day)- Deadline for the State of Florida to provide CMI's response to
Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis Law Firm's deadline to provide it's response to CMI's
response (the five day response period will begin to run on the date that CMI's response is provided Sammis Law Firm .... so if CMI's response is provided on July
Z3, the Sammis Law Firm's response will be due no later than July 30)
leslie- My understanding was that you would be drafting an Order which reflects the Court's instructions on Friday. I would llke to see a draft of your proposed
Order before it is presented to the Court, as it should reflect what our collective understanding of what the Judge's ruling was. Feel free to email it to me at this
address, as that will be the most expeditious way to get this done. I look forward to seeing the Order in the next couple days.

From: Leslie sammis [mailto:lsammis@sammislawfirm.com]
Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura
Cc: Garcia, candace A.; jsammis@sammis.lawfirm.com
SUbject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,
I do need additional infonnation from you. As I understood the court's order from June 16th, the State of Florida has 15 days to tile a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do SO.
I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which I have attached below. You must find out as a preliminary matter ifCMI is in possession of each piece of material
requested by Dr. Myler. lfCMI is in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms they would
be willing to relea<>e such information to Dr. Myler. lfCMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your tindings to the Court.
lfCMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. I will eagerly await your response.
Leslie Sammis
Sammis Law Finn, P.A.
I 005 N. Marion St.
Tampa, FL 33602
lsammis@sammislawfirm.com

[Defendants' Exhibit "B"

~the

list of material necessary for Dr. Myler's analysisj

To perfOrm an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the tOilowing will be necessary:
I. The source code versions for all software that has run in Florida lntoxilyzers to date to include unapproved versions that were used
in Florida during pre·approval stages.
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2. Source code compilation documentation as well as any data files required to produced compiled applications for the lntoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as executable application
files as intended to be downloaded for use in Florida lntoxilyzers.
3. Revision histories detailing changes made to the software fOr documentation and source code control purposes. Additionally, any source
code control data files.
4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
lntoxilyzer programs. If these applications were produced in·house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers, assemblers or other commercial software utilized to
process the florida lntoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional intOrmation, including additional intOnnation from CMI, the State of Florida, defendants
counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
http:/lwww.myler .org

409.838.2327 (ph)
713.490.3534 (fX)
409.790.1329 (cl)
NOTE: This e-mail is intended for ttle addressee(s) only and may contain privileged or confidential information.
immediately by e-mail.

If you have received this e-mail in error, please send a notification

Harley R. Myler, Ph.D .. P.E. invokes privileges incorporated into Exemption 5 of the Freedom of lnfonnation Act, 5 U.S. C. u552(b)(5). This message should not be construed as a
final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:
The contact Information for the attorney that represents CMI in Florida·is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastorlza, Cole & Boniske, P.l.
2525 Ponce De leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305) 854·0800
Fax: (305) 854·2323
Email: EGuedes@wsh-law.com
Please let me know If you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Leslie Sammis [lsammis@sammislawfirm.com]

Sent:

Thursday, July 22, 2010 9:53 PM

To:

Edward G. Guedes

Cc:

Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject:

Re: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough
County, FL

Importance: High

Mr. Guedes,
What good would a conference call do ifCMI is unwilling to response to Dr. Myler's request in writing
in advance? Certainly, responding in writing would make the conference call more productive.
I'll ask you directly, do you know if CMI is in possession ofthe material contained in Dr. Myler's
request?
According to it's website, CMI is a subsidiary company of MPD, Inc.
CMI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories
Limited (based in Barry, Wales, United Kingdom) and MPD PTE LTD (based in
Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad
range of breath alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion)
and infrared spectrometry. The website for MPD, Inc., also states that Lion and CMI represent
the "largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized." Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted
version of the software?
So don't you think it is possible that CMI only has an encrypted version of the source code? Laura
Barfield is in possession of only an encrypted version of certain Florida specific software. In fact, Dr.
Myler traveled to Tallahassee only to find out that the only thing available was an encrypted version of
certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. If
CMI and FDLE didn't know that only an encrypted version of the software was available, then that must
mean that CMI doesn't possess an unencrypted version (or will eventually claim not to possess it).
Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source
code? What if the unencrypted version of the source code is in the United Kingdom or Singapore?
In fact, your own website says that you represent a "multi-national corporate manufacturer" of breath
testing equipment. Let's find out if an unencrypted version of the software is even located in this nation.
Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing
whether it is in possession of the material requested by Dr. Myler at it's facility in Kentucky? Then ask
them if they are willing to release it. If so, ask them what terms and condition they would impose on the
exchange. Put that in writing first, then any other issues can be discussed in the conference call.
Sincerely,
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Leslie Sammis
Sammis Law Firm, P.A.
I 005 N. Marion St.
Tampa, FL 33602
On Jul22, 2010, at 12:19 PM, Edward G. Guedes wrote:

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our
conference call: Pat Whitaker is continuing to try to schedule something. Ms. Sammis, since you
are working with Dr. Myler as well, I'm open to suggestions how we make this conference call
happen sooner rather than later.
Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We
attempted precisely that when Mr. Hyman provided us with a very similar (if not identical) list of Dr.
Myler's "needs" and ended up having a whole host of questions from one side or the other that
none of the lawyers could answer. When you write that "CMI, Inc. will either respond in writing to
that inquiry within the time allotted or it will refuse to do so," that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a
manner that potentially resolves issues for everyone involved.
If, however, the August 2 deadline is "inflexible" and additional time cannot be obtained, and we are
not able to schedule the necessary conference call before then, then CMI will respond to the best of
its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any
premature response, to continue to try to reach an understanding with Dr. Myler and relevant
defense counsel with respect to a forensic examination of the source code.
Regards,
Ed Guedes

WEISS
SEROTA

HELFMAN

PASTORIZA
COLE &

BONISKE, PL.

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33 134
www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

Jl Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you
are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender

immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any
attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
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inform you that any U.S. federal tax advice contained in this communication (including any attachments),
unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of {I) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or
recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]
sent: Monday, July 19, 2010 8:51 PM
To: Edward G. Guedes
Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER
SUbject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL
Importance: High

Dear Mr. Guedes,
The Courts in Hillsborough County have proposed a more direct
approach. The State of Florida has been ordered to make the following inquiry ofCMJ:
1. Whether CMI, Inc., is in possession of any or all of the source code materials listed in Defendant's Exhibit "B":
2. Whether CMI, Inc., is willing to release any or all of the source code materials requested in Defendant's Exhibit "B": and
3. The tenns and conditions under which CMI, Inc., is willing to release any or all of the source code materials requested in Defendant's
Exhibit "B".
4. Additionally, in the event CMI, Inc., is unwilling to release any or all of the source code materials listed in Defendanfs Exhibit •·s,"the terms
and conditions under which CMI, Inc., is willing to release any other information related to the source code and specifically, what that information
will be.
CMI, Inc., will either respond in writing to that inquiry within the time allotcd or it will refuse to do so. Either way, the Courts
in Hillsborough County will then be able to evaluate Laura Barfield's testimony that CMJ is willing to release the source code to Dr. Myler.
Please forward Dr. Myler's request as listed in Defendant's Exhibit "8" to CMI. Since you represent a "multi-national corporate manufacturer," I
am sure that you understand the importance of first determining whether the items listed in Defendant's Exhibit "8" are physically in CMI's
possession at its facility in Kentucky. If so, determining what source code material will be provided to Dr. Myler and the terms under which it will
be provided should be quite easy for CMlto articulate in writing. Additionally, by addressing the State of Florida's inquire in writing, CMl will
also help facilitate a more meaningful discussion between Dr. Myler and CMI's sonware engineer for the yet to be scheduled conference call.
I will not participate in the conference call. Instead, I will wait for the State of Florida to file a copy ofCMI's written response to its inquiry within
the time allowed by the Courts in Hillsborough County.
Sincerely,
Leslie Sammis
Sammis Law Finn, P.A.
1005 N. Marion St.
Tampa, FL 33602
813-250-0500

On Jul 19, 2010, at 5:31 PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have
been engaged in ongoing discussions with ASA Pat Whitaker and attorney Stuart Hyman
in Seminole County to try to resolve the mechanics of conducting the forensic examination
in Owensboro, KY. The next step in the process was to be a telephone conference with Mr.
Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed.
As Mr. Hyman and I quickly learned, the attorneys lack the expertise to meaningfully discuss what's
needed without also having the experts participate in the discussion. We found ourselves asking
questions of each other that neither of us knew the answer to. CMI has agreed to make its chief
engineer available for a telephone conference to discuss with Dr. Myler directly what he perceives
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is necessary.
I e-mailed ASA Whitaker last week to find out when this call could take place, but I have not yet
heard back from him. It's quite possible that he's trying to arrange the date and time for the call
with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also
in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without CMI's participation - is
somewhat arbitrary, but we will endeavor to meet it in order to keep this process moving forward.
would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line,
after which the parameters of an inspection can be intelligently addressed, than submit an
incomplete response by the deadline (assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the
CMI engineer, I don't see that that would be a problem. The primary purpose of the call, though, is
to have those individuals who have the technical expertise converse directly with each other about
Dr. Myler's needs.
Regards,
Ed

Edward G. Guedes

WEISS

SEROTA

HELFMAN
PASTORIZA
COLE&
BONISKE, PL.

Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske. P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134

www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

~ Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain
information which is legally privileged, confidential and exempt from disclosure. If you are not the
intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any
action or reliance on this communication is strictly prohibited. If you have received this e-mail in
error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and
delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular
230, we inform you that any U.S. federal tax advice contained in this communication (including any
attachments), unless otherwise specifically stated, was not intended or written to be used, and
cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any matters addressed herein.

~~~~~~~~~~~~~~~~~~
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From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes
Cc: 'garcia_c@sao13th.com'; 'lsammis@sammislawfirm.com'; 'jsammis@sammislawfirm.com'
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL
Importance: High

Mr. Guedes,
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard
in Hillsborough County on July 16th_ Ms. Leslie Sammis (or Mr. Jason Sammis)
is the defense counsel and has attached the items Dr. Mylar is requesting
when viewing the source code at CMI in Kentucky. These are the same, or
similar, items being requested by the defense for the source code viewing,
also at CMI in Kentucky, being set up through Judge Herr's verbal order out
of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the
items listed below, as well as to begin facilitating the source code viewing by
the defense? I believe it would be easier if the counsel for both sides
worked directly with you in reference to this. I will remain available to assist,
if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia,
representing the State, to answer the questions or needed information for
the defense listed below.
Thanks,
Laura

From: Garcia, Candace A. [mailto:Garcia_C@SA013th.com]

Sent: Sunday, July 18, 2010 4:26 PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL
As a follow up to Leslie's email below and to hopefully clear up any confusion on your part Lauramy understanding of the Judges' Order on Friday was that CMI (through it's Florida counsel) will
now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's
request for information from CMI. CMI is then required to respond, within 15 days of last Friday,
with it's offer as to what information it is willing to make available. I really do not believe the
Court's Order is any more complicated than that.
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August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)Deadline for the State of Florida to provide CMI's response to Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)Sammis Law Firm's deadline to provide it's response to CMI's response (the five day response
period will begin to run on the date that CMI's response is provided Sammis Law Firm .... so if CMI's
response is provided on July 23, the Sammis Law Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's
instructions on Friday. I would like to see a draft of your proposed Order before it is presented to
the Court, as it should reflect what our collective understanding of what the Judge's ruling was.
Feel free to email it to me at this address, as that will be the most expeditious way to get this
done. I look forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]
Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines
in Hillsborough County, FL

Laura Barfield,
I do need additional information from you. As I understood the court's order from June
16th, the State of Florida has 15 days to file a written response addressing the issue of
whether CMI is willing to release the source code to Dr. Myler and the exact terms under
which such an exchange would occur. So if you have never asked CMI about the terms
under which they would release the source code, the State of Florida is now required to do
so.

I suggest that you write CMI a
letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must
find out as a preliminary matter if CMI is in possession of each piece of material requested
by Dr. Myler. IfCMI is in possession of the material requested by Dr. Myler, then I
suggest that you ask CMI under what terms they would be willing to release such
information to Dr. Myler. IfCMI is not in possession of the material requested by Dr.
Myler, then you have an obligation to find out which of the items listed below is not
possessed by CMI and report your findings to the Court.
If CMI is willing to release the source code as you indicated under oath in open court, then t
hey better be willing to articulate their position in writing within the next 15
days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
I 005 N. Marion St.
Tampa, FL 33602
lsammis@sammislawiirm.com
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[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the lntoxilyzer 8000 source code in support of
defendants in the State of Florida who have been subjected to evidence produced by these
machines, the following will be necessary:
I. The source code versions for all software that has run in Florida Intoxilyzers to
date to include unapproved versions that were used in Florida during pre-approval
stages.
2. Source code compilation documentation as well as any data files required to
produced compiled applications for the lntoxilyzer 8000 as it is used in Florida. This
being the requisite compilation data to produce the files contained on distribution
CD's as well as executable application files as intended to be downloaded for use
in Florida Intoxilyzers.
3. Revision histories detailing changes made to the software for documentation and
source code control purposes. Additionally, any source code control data files.
4. Any specialized applications developed for use with the compilation, distribution
and evaluation, to include simulators, of the Florida Intoxilyzer programs. If these
applications were produced in-house and have bearing on the analytical or reporting
aspects of the machine, then the source code used to produce them will be required
as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer
software.
6. Specifications for source code development software to include any IDE's,
compilers, assemblers or other commercial software utilized to process the Florida
lntoxilyzer source code. If any tools are no longer available then these must be
supplied, along with any requisite installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional
information from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.

2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
http://www.myler.org

409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential
information. If you have received this e-mail in error, please send a notification immediately by e-mail.
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Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information
Act, 5 U.S.C. a 552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:
The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Thursday, July 22, 2010 11:47 PM

To:

lsammiS@sammislawfirm.com

Cc:

garcia_c@sao13th.com; Barfield, Laura

Subject: Re: Contact Information for CMJ Attorney and the lntoxilyzer 8000 Machines in Hillsborough County, FL
I am sincerely tempted to respond, bull can see there would be so very little to gain from the effort. Our conference call has been scheduled and CMI will respond to the State by
the designated deadline.
I wish our interaction had been somewhat more productive. Thank you for your cooperalion.
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COLE &
BONISKE, P .L.

Edward G. Guede!!i

Partner
Board C'enified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske. P L
2525 Ponce de Leon Blvd., Suite 700
Coral Gables. FL J31 J4
w•~w wsh·law com
Tel: (305)854·0800
Fax: (:105)854·2323

~ Think before you print

This message. together with any attachments. ts tnlended only for the addressee. It may contam mfonnauon whtch is legally prtvilegcd. confidential and .exempt from disclosure If you are not the
mtendcd rectptent. you are hereby nottficd that any dtsclosurc, copy mg. dtstrtbuuon. use. or any acuon or reltance on thts communicatton is strictly pwhtbtted If you have recetved thts e·matl m
error. please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message. along with any attachments
Tax Advtce Otsclosurc: To ensure cornpltattce wllh reqmrernents tmposed by the IRS under Circular 230. we mform you that any U.S. federal tax advice contained in this communicatmn
(mcluding any attachments). unless othcrwtsc spectfically stated. was not tntended or written to be used. and cannot 00 used. for the purpose of (I) av\uding penalttes under the Internal Revenue
Code or (2) promoting. marketing or recommending to another party any matters addressed herein

From: leslie Sammis
To: Edward G. Guedes
Cc:: Barfteld, Laura ; garcia_c@saol3th.com ; jsammis@sammislawfirm.com ; Pat WHITAKER
Sent: Thu Jul 22 21:52:36 2010
Subject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL

Mr. Guedes,
What good would a conference call do ifCMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly. responding in writing would make
the conference call more productive.
I'll ask you directly. do you know ifCMI is in possession of the material contained in Dr. Myler's request?
According to it's website. CMI is a subsidiary company ofMPD. Inc.
CMI's sister companies include MPD Components. Inc .. MPH Industries. Inc .. Lion Lahoratorics Limited (based in Barry. Wales, United Kingdom) and MPD PTE
LTD (based in Singapore). According to the website tOr MPD.Inc., Lion Laboratories Limited manufactures a hroad range of breath alcohol testing instruments
that use tile! cell sensors (a technology pioneered by Lion) and inlfared spectrometry. The website thr MPD. Inc .• also states that Lion and CMJ represent the
"largest organi7.ation in breath alcohol analysis in the world today, a ticld in which they are entirely specialized." Since Lion pioneered the technology, why
wouldn't Lion keep the only unencrypted version of the software?
So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Bartkld is in possession of only an encrypted version of certain
Florida specific sollware. In tact, Dr. Myler traveled to Tallahassee only to tlnd out that the only thing available was an encrypted version of certain sotlware. So,
CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. JfCMI and FDLE didn't know that only an encrypted version of the sollware was
available. then that must mean that CMI doesn't possess an unencrypted version (or will eventually claim not to possess it).
Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What if the unencrypted version of the source code is
in the United Kingdom or Singapore?
In tact, your own website says that you represent a "multi-national corporate manufacturer" of breath testing
equipment. Let's find out if an unencrypted version of the sollware is even located in this nation.
Be lOre we all waste time waiting on a con terence call. why don't you a.<>k CMI to confirm in writing whether it is in possession of the material requested by Dr.
Myler at it's facility in Kentucky? Then ask them if they are willing to release it. If so, ask them what terms and condition they would impose on the exchange Put
that in writing tirst, then any other issues can be discussed in the conference call.
Sincerely,
Leslie Sammis
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Sammis Law Firm, PA
1005 N. Marion St.

Tampa, FL 33602
On Jul22, 2010, at 12: 19 I'M, Edward G. Gucdes wrote:

We are running into scheduling problems with Mr. Hyman and Or. Myler in terms of holding our conference call. Pat VVhltaker Is continuing to try to schedule
something. Ms. Sammis, since you are wor1dng with Dr. Myler as well, I'm open to suggestions how we make this conference call happen sooner rather than later.
Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail. will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar (if not identical) list of Dr. Myler's "needs" and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
VVhen you write that "CMt, Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so: that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.
If, however, the August 2 deadline is "inflexible" and additional time cannot be obtained, and we are not able to schedule the necessary conference call before then,
then CMI will respond to the best of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to continue
to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.
Regards.
Ed Guedes

Edward G. Guedes
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Partner
Board Cert1f1ed m Appellate Practice
We1ss Serota Helfman Pastoriza Cole & Aomske. P L
2525 Ponce de Leon 111vd .. Suite 700
Coral Gables, FL 33134
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Tel: (305) 854-0800
Fax: (305) 854-2323

J.J Think before you print
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From: leslie Sammis [mailto:lsammis@sammislawfirm.com)
Sent: Mooday, July 19, 2010 8:51 PM
To: Edward G. Guedes
Cc: Barfteld, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER
SUbject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, Fl

Importance: High
Dear Mr. Guedes.
The Courts in Hillsborough County have proposed a more direct approach. The State of Florida has been ordered to make the following inquiry of

CMI:
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On Jul 19.2010. at 5:31 PM. Edward G Guedes wrote·
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We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat VVhitaker and
atlorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and I
quickly teamed, the attorneys tact; the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler direcUy what he perceives is necessary.

I e-mailed ASA Wlitaker last week to find out when this call could take place, but I have not yet heard back from him. It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without CMI's participation -Is somewhat arbitrary, but we witt endeavor to meet it in order to keep
this process moving forward. I would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters of an
inspection can be intelligently addressed, than submit an incomplete response by the deadline (assuming we can't meet the deadline, which 1 remain hopeful we
can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, 1don't see that that would be a problem. The
primary purpose of the call, though, is to have those individuals who have the technical expertise converse dlreclly with each other about Dr. Myler's needs.
Regards,

Ed

Edward G. Guedes
Partner
Board Certifred in Appellate Pr.1ctrce
Werss Serota Helfman Paston7.a Cole & Bonrske, P L
2525 Ponce de Leon Blvd .. Smte 700
Coral Gables. FL 3J IN
www wsh-law COill
Tel: (305) S54-0800
fax (JOS) S54-2323

vJ.J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from
disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained in
lhis communication (including any attachments). unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of
(1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Barfl61d, Laura [mailto:LauraBarfl61d@fclle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes

Cc:

'garcia_c@sao13th.com'; 'lsammiS@sammislawfirm.com'; 'jsammis@sammislawfirm.com'
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, Fl
Importance: High

Mr. Guedes,
Please refer to the attached emails below,
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16th_ Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the source
code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code viewing, also
at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
nU.ded information for the defense listed below.
Thanks,
Laura

From: Garcia, candace A. [mailto:Garcia_C@SA013th.com]
Sent: SUnday, July 18, 2010 4:26PM
To: 'leslie Sammis'; Barfield, Laura
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Cc: jsammis@sammislawfirm.com; Murattl, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
As a follow up to Leslie's email below and to hopefully tlear up any confusion on your part laura- my understanding of the Judges' Order on Friday was that CMI
(through it's Florida counsel) will now have the opportunity to review Or. Myler's email. The email is to be treated a.~ Dr. Myler's request for information from
CMJ. CMI is then required to respond. within 15 days of li!st Frid<~v, with i1's offer as to what information it is willing to make available. I really do not believe the

Court's Order is

;~ny

more complicated than that.

August 2 (hard deadline falls on a weekend so deadline is rolled over to ne~t business day)-· Deadline for the State of Florida to provide CMI's response to Sammis
law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to ne~t business day)- Sammis Law t=irm's deadline to provide it's response to CMI's
response (the five day response period will begin to rw\ on the date that CMI's response is provided Sammis Law Finn ... so if CMI's response is provided on July
23, the Sammis law Firm's response will be due no later than .July 30)
Leslie- My understanding was that you wo1rld be drafting an Order which re"tlects the Court's instructions on Friday. I would like to see a clraft of your propo~ed
Order before it is presented to the Court, as it should reflect what our collective understanding of what the Judge's ruling was. Feel free to email it to me at 1his
address, as that will be the most e){peditious way to get this clone. I look forward to seeing the Order in the next couple clays.

From: Leslie Sammis [mailto:lsammis@sammlslawfirm.com]

sent: SUnday, July 18, 2010 12:34 PM
To: Barfield, Laura

Cc: Garcia, candace A.; jsammis@sammislawfirm.com

Subjed:: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, Fl

Laura Barfield,
I do need additional information from you. As I understood the court's order from June 16th, the State of Florida has 15 days to tile a written response
addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange would occur.
So if you have never asked CMI about the terms under which they would re(ease the source code, the State of Florida is now required to do so.
I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the request
made by Dr. Myler which I have attached below. You must find out as a preliminary matter ifCMI is in possession of each piece of material requested
by Dr. Myler. lfCMI is in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms they would be willing
to release such information to Dr. Myler. lfCMI is not in possession of the material requested by Dr. Myler, then you have an obligation to tlnd out
which of the items listed below is not possessed by CMI and report your 11ndings to the Court.
lfCMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
I 005 N. Marion St.

Tampa, FL 33602
lsammis1_!Jjsammislawtinn.com

[Defendants' Exhibit "B"- the list of material necessary tOr Dr. Myler's analysis]
To perform an appropriate analysis of the lntoxilyzer 8000 source code in suprort of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the fOllowing will be necessary:
1. The source code versions for all sot1ware that has run in ._:lorida lntoxilyzcrs to date to include unapproved versions that were used
in Florida during pre-approval stages.
2. Source code compilation documentation as well as any data files required to produced compiled applications lOr the lnto.xilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the Illes contained on distribution CD's as well as executable application
files as intended to be downloaded for use in Florida lntoxilyzers.
3. Revision histories detailing changes made to the software fOr documentation and source code control purposes. Additionally, any source code
control data files.
4. Any specialized applications developed lOr use with the compilation, distribution and evaluation, to include simulators. ofthe Florida
lntoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer software.
6. Specifications for source code development sotlware to include any IDE's_ compilers, assemblers or other commercial software utilized to
process the Florida lntoxilyzcr source code. lfany tools are no longer available then these must be supplied, along with any requisite installation
packages, with the source code.

This list may be supplemented or modified if additional infOrmation, including additional infOrmation from CMI, the- State of Florida, defendants
counsel or the court is received.

Har1ey R. Myler, Ph.D., P.E.
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2495 Evaton street
Oaks Historic District
Beaumont. Texas 77702

hllp:/lwww_myler.org
409.838.2327 (ph)
713.490.3534 (fK)
409.790.1329 (c:l)

NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information If you have received this e-mail in error. please send a notification
immediately by e-mail
Harley R Myler. Ph.D .. P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act. 5 U.S.C. a 552(b)(5). This message should not be construed as a
final opinion unless otherwise stated

On Jul 17,2010. at 10:57 AM, Bartleld, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Bonlske, P.L.
2525 Ponce De Leon Boulevard
SUite 700
Coral Gables, Fl 33134

Phone: (305) 854·0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

sent:

Monday, July 26, 2010 5:26PM

To:

Barfield, Laura; garcia_c@sao13th.com

Cc:

Pat WHITAKER

Subject: RE: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough County, FL
I'm alerting you both to what to expect re CMJ's response in Hillsborough County. Despite my best efforts (and Pat VVhitaker can vouch for this), I received an email today from Pat informing me that Stuart Hyman could not participate in the conference call which had been scheduled for the 28th at 12:30. Consequently,
the call is being postponed until August 2 at 4:30p.m. That will not leave CMI sufficient time to provide a meaningful response to the State regarding the
examination of the source code. There is no way for me to process with CMI all the infonnation obtained during the call so as to formulate a formal position
regarding what CMI is willing to provide and under what conditions, and still meet the August 2 deadline.

I'm happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the information that Dr. Myler
is requesting, explain that there is actually an ongoing examination of the source code at CMI at this very moment, but that because of scheduling delays with Or.
Myler and Seminole County defense counsel, we have not been able to iron out the details before the court-imposed deadline expired.
It is up to the State if it wishes to obtain relief from the court with respect to the August 2 deadline. If so, please let me know and I will refrain from preparing the
preliminary report. Otherwise, you'll get a preliminary report shortly before August 2 with a more substantive report as soon thereafter as possible.

Regards,

Ed

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfinan Pastoriza Cole & Boniskc, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 331 34
www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

~ Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain i11formation which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is striclly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we infonn you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of( I) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:lsammls@sammislawflrm.com]
Sent: Thursday, July 22, 2010 9:53 PM
To: Edward G. Guedes
Cc: Barfield, Laura; garcla_c@sao13th.com; jsammis@sammislawflrm.com; Pat WHITAKER
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough County, Fl
Importance: High

Mr. Gucdes,
What good would a conference call do if CMI is unwilling to response to Or. Myler's request in writing in advance? Certainly, responding in writing
would make the conference call more productive.
I'll ask you directly, do you know ifCMI is in possession of the material contained in Dr. Myler's request?
According to it's website, CMI is a subsidiary company of MPD, Inc.
CMI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories Limited (based in Barry, Wales, United Kingdom)
and MPD PTE LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad range of breath
alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion) and infrared spectrometry. The website for MPD, Inc., also
states that Lion and CMI represent the "largest organization in breath alcohol analysis in the world today, a tield in which they are entirely
specialized." Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted version of the software?
So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Bartield is in possession of only an encrypted
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version of certain Florida specific software. In fact, Dr. Myler traveled to Tallahassee only to tinct out that the only thing available was an encrypted
version of certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. lfCMI and FDLE didn't know that
only an encrypted version of the software was available, then that must mean that CMI doesn't possess an unencrypted version (or will eventually
claim not to possess it).
Why should anyone assume that CMI is even capable of releasing an unencrypted version ofthe source code? What if the unencrypted version of the
source code is in the United Kingdom or Singapore'!
In fact. your own website says that you represent a "multi-national corporate manufacturer" of breath testing
equipment. Let's find out if an unencrypted version of the software is even located in this nation.
Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it 1s facility in Kentucky? Then ask them if they are willing to release it. If so, ask them what terms and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.
Sincerely,
Leslie Sammis
Sammis Law Firm, P.A.
I 005 N. Marion St.
Tampa, FL 33602
On Jul 22, 2010, at 12:19 PM, Edward G. Guedes wrote:

We are running into scheduling problems with Mr. Hyman and Dr ..Myler in terms of holding our conference call. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open to suggestions how we make this conference call happen sooner rather than later.
Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar (if not identical) list of Dr. Myler's "needs" and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
V\lhen you write that "CMI. Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so," that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.

If, however, the August 2 deadline is "inflexible" and additional time cannot be obtained, and we are not able to schedule the necessary conference call before
then, then CMI will respond to the best of its ability expressing its position as clearly as possible. CMI Will continue, notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.
Regards,
Ed Guedes

WEISS

SEROTA

HELFMAN
PASTORIZA
COLE&

BONISKE, PL.

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Heltinan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www.wsh-law.com
Tel: (]05) 854-0800
Fax: (305) 854-2323

~Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which .is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. lf
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specilic<~lly stated, was not intended or written to be used, !lnd cannot he used, for the purpose of( 1) <~voiding
penalties under the Internal Revenue Code or (2) promoting, m!lrketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mallto:lsammls@sammislawfirm.com]
5ent: Monday, July 19, 2010 8:51PM
To: Edward G. Guedes
Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawflrm.com; Pat WHITAKER
Subject: Re: contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL
Importance: High
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Dear Mr. Guedes,

The Courts in Hillsborough County have proposed a more direct approach. The Slale of Florida has been ordered to make the following inquiry of
CMI:
I. Whether CMI.Inc. i• in posscnion of any or all l'fthc source code materials listed 111 Dcfcndanl's E.~hibu "B":
2 Whether CMI, Inc .. is" illing to rclca!!C DR)' or all of the 'SOUrce code materials requested in Ddcndant's Exhibu "B": nud
)_The ltmJS and conditions under \\hich CMI. I~~e .. is \\ilhnK to rck:asc an)· or all of the source code tnntcrials requested i11 Defendant's Exhibit "B"
4. Addiuonall)'. '"the C\'tnt CMI. Inc .. is UR\\t!!ing to release DllJ or all of the sour« code materials listed 1n LJcfcndanfs !Oxhibit "B."' the tcnns and co•lditions under \\hich CML Inc is "illing to rdcnsc "".' otlocr information related 10
the source code Md spcctl1call)'. 11ha1

th~t

information

CMI. Inc .. 11111 enhcr respond in 11riung 10 that
the source code 10 Dr M1 fer

mqui~C>

"'II be

11 ithin the time nllotcd or

11

11111 rclil•e to do so Either 1101 the Coum m Htllsborough Count)

I• ill

then be able 10 c1aluatc Laurn Barlicld's (CIIimony that CMI is "illing 10 release

Plea~ fomard Dr. M.1 lcr's rcqucst as lisiCd in lkfclldant's Exhibit "B" to CMI Smcc 1·ou reprcscnl a "rnulti-unuonnl corporate manufacturer."[ am sure that I'OU understand the impor1ancc oflirsl dc1cnnining 11 hcthcr the itcnu liMed in
Defendant's F.~hibit "B" are ph)sieally in CMI's possession at its rocilit) in KcntuC~) ·lrso. determining \\hnl wurec code material nill be pm•idcd to Dr. M; lor nnd the tcnns under 11hicl1 it 11 ill be pro1·idcd should be quite cas) for C'Ml
lo ar1iculatc in 11ritin~ Additional!). by addressing the Slate of florida's mquirc "' 11riting. CMI 11 ill also help f.1cilit•1e a more meaningful discussion beh,,...;, Dr M1 lcr nnd CMI's sol\ I\ are engmcer for the )Ct to be s.chcdulcd conference

~"

I will not p;trticipalc in the conference call. lnstc:ld. I 11ill \\Oil for the Slate of Flortda to lilc ~cop)· ofCMI"s 1\fiiiCII response to liS

inqui~C>'

\lith in the time ~llo11cd by the Courts in Hillslx>rough Count)

Leslie Sammis
Sammis law Firm. P.A.
IIIII~ N. Manon Sl.
TamJI'I. FL 336112
H13-2SII·II~I~I

On Jul 19,2010, at 5:31 PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr. Myler. a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and I
quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.
I e-mailed ASA Wlitaker last week to find out when this call could take place, but I have not yet heard back from him. It's quite possible that he"s trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County .
The response deadline apparently imposed on CMI in this case- without CMI's participation- is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. I would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline (assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, I don't see that that would be a problem. The
primary purpose of the call, though, is to have those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.
Regards,

Ed
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Edward G . Guedes
Partner
Board Certified in Appellate Practice
Weiss Scrota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Sultc 700
Coral Gables, FL 33134
www.wsh-law.com
Tel: {305) 854-0800
Fax: (305) 854-2323

tJil Think before you print
This message, together with any attachments. is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (305) 854·0800 or by return e-mail
and delete the message, along with any attachments .

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S . federal tax advice contained
in this communication {including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
.
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed here1n .
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From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]
5ent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes

Cc: 'garcia_c_@sao_l3th.com'; 'l~mmis@sammislawfinn.com'; 'jsammis@sammislawfirm.com'
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer BODO Machines in Hillsborough COunty, Fl
Importance: High

Mr. Guedes,
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16th Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in

reference to this. I will remain available to assist, if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or

needed information for the defense listed below.
Thanks,

Laura

____________ _______ ________ ______________________________________________________________
,

,

,

................

From: Garcia, candace A. [mailto:Garcia_C@SA013th.com}
Sunday, July 18, 2010 4:26PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: jsammls@sammlslawflrm.com; Murattl, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

5ent:

As a follow up to leslie's email below and to hopefully clear up any confusion on your part Laura- my understanding of the Judges' Order on Friday was that
CMI (through it's Florida counsel) will now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information
from CMI. CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information it. is willing to make available, I really do not
believe the Court's Order is any more complicated than that.
August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Deadline for the State of Florida to provide CMI's response to
Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis law Finn's deadline to provide it's response to CMI's
response (the five day response period will begin to run on the date that CMI's response is provided Sammis law Firm .... so if CM!'s response is provided on July
23, the Sammis Law Firm's response will be due no l<~ter than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the- Court's instructions on Friday. I would like to see a draft of your proposed
Order before it is presented to the Court, as it should reflect what our collective understanding of what the Judge's ruling was. Feel free to email it to me at this
address. as that will be the most expeditious way to get this done. I look forward to seeing the Order in the next couple days.
From: leslie Sammis [mailto:lsammis@sammlslawfirm.com}
Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garcia, candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Infonnation for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough County, Fl

Laura Barfield,
I do need additional information from you. As I understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do so.
I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which I have attached below. You must find out as a preliminary matter ifCMI is in possession of each piece of material
requested by Dr. Myler. lfCMI is in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. lfCMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.
IfCMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
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within the next 15 days. I will eagerly await your response.

Leslie Sammis
Sammis Law Finn, P.A.

1005 N. Marion St.
Tampa, FL 33602

lsammis@sammislawtinn.com

[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the lntoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:
1. The source code versions for all software that
in Florida during pre-approval stages.

ha~;

run in Florida lntoxilyzers to date to include unapproved versions that were used

2. Source code compilation documentation as well as any data files required to produced compiled applications for the lntoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the tiles contained on distribution CO's as well as executable application
files as intended to be downloaded for use in Florida lntoxilyzers.
3. Revision histories detailing changes made to the software fOr documentation and source code control purposes. Additionally, any source
code control data tiles.
4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
lntoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specific to Florida Intoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers, assemblers or other commercial software utilized to
process the Florida lntoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modi tied if additional information, including additional information from CMI, the State of Florida, detendants
counsel or the court is received.

Harley R. Myler, Ph.D .• P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
hllp:/lwww.myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (d)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have received this e-mail in error. please send a notification
immediately by e-mail.
Harley R. Myler. Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. c 552(b)(5). This message should not be construed as a
final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:
The contact information for the attorney that represents CMI In Florida Is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastorlza, Cole&. Boniske, P.L.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134

Phone: (305) 854·0800
Fax: (305) 854·2323
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Email: EGuedes@wsh-law.com

Please let me know if you need any addltlonallnfonnation.

Thanks,
Laura
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Barfield, Laura
From:

Garcia, Candace A. (Garcia_C@SA013th.com]

Sent:
To:
Cc:

Tuesday, July 27,2010 8:41AM

Subject:

RE: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough County, FL

'Edward G. Guedes'; Barfield,

laura

Pat WHITAKER; Muratti, Renee

Attachments: -WRDOOO.jpg

Ed -I think your suggestion of preparing a preliminary report for the Court explaining CMI's efforts in coordinating a meeting is great and I would like to go
ahead and to do that. 1think these judges will appreciate the update and see that a sign in the right direction towards some sort of resolution. 15~1spect defense
counsel will take issue with the adequacy of what we provide to the Court on that date, but frankly 1don't think the judges will.
From: Edward G. Guedes [mallto:EGuedes@wsh-law.com]

Sent: Monday, July 26, 2010 5:26 PM
To: Barfield, Laura; Garcia, candace A.
Cc: Pat WHITAKER
Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
I'm alerting you both to what to expect re CMI's response in Hillsborough County. Despite my best efforts {and Pat VVhitaker can vouch for this), I received an email today from Pat informing me that Stuart Hyman could not participate in the conference call which had been scheduled for the 2at11 at 12:30. Consequently,
the call is being postponed until August 2 at 4:30 p.m. That will not leave CMI sufficient time to provide a meaningful response to the State regarding the
examination of the source code. There is no way for me to process with CMI all the information obtained during the call so as to formulate a formal position
regarding what CMI is willing to provide and under what conditions, and still meet the August 2 deadline.
1'm happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the information that Dr. Myler
is requesting, explain that there is actually an ongoing examination of the source code at CMI at this very moment, but that because of scheduling delays with Or.
Myler and Seminole County defense counsel. we have not been able to iron out the details before the court-imposed deadline expired.

lt is up to the State if it wishes to obtain relief from the court with respect to the August 2 deadline. If so. please let me know and I will refrain from preparing the
preliminary report. Otherwise, you'll get a preliminary report shortly before August 2 with a more substantive report as soon thereafter as possible.
Regards,

Ed

!!]

Image removed by sender

Edw•rd G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske. P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables. FL 33134
www.wsh·law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

ttl; Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged. confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying. distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by re1t1m e-mail and delete the message. along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circ11lar 230. we infonn you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated. was not intended or written to be used, and cannot be used, for the purpose of( I l avoiding
penalties under the Internal Revenue Code or (2) promoting. marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mallto:lsammls@sammlslawflrm.com]
Sent: Thursday, July 22, 2010 9:53 PM
To: Edward G. Guedes
Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawflrm.com; Pat WHITAKER
Subject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes,
What good would a confCrcnce call do if CMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly, responding in writing
would make the conference call more productive.
I'll ask you directly, do you know ifCMI is in possession of the material cori.tained in Dr. Myler's request?
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According to it's website, CMI is a subsidiary company ofMPD, Inc.
CMI's sister companies include MPD Components, Inc., MPH Industries. Inc., Lion Laboratories Limited (based in Barry, Wales, United Kingdom)
and MPD PTE LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad range of breath
alcohol testing instruments that use fuel cell sensors (a technology pioneered hy Lion) and infrared spectrometry. The website for MPD, Inc., also
states that Lion and CMI represent the "largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized." Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted version of the software?

So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Barfield is in possession of only an encrypted
version of certain Florida specific software. In fact, Dr. Myler traveled to Tallahassee only to find out that the only thing available was an encrypted
version of certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. lfCMI and FDLE didn't know that
only an encrypted version of the software was available, then that must mean that CMI doesn't possess an unencrypted version (or will eventually
claim not to possess it).
Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What ifthc unencrypted version of the
source code is in the United Kingdom or Singapore?
In fact, your own website says that you represent a "multi-national corporate manufacturer" of breath testing
equipment. Let's find out if an unencrypted version of the software is even located in this nation.
Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it's facility in Kentucky? Then ask them if they arc willing to release it. If so, ask them what terms and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.
Sincerely,
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

On .lui 22, 20 I0, at 12: 19 PM, Edward G. Guedes wrote:

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our conference call. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open to suggestions how we make this conference call happen sooner rather than later.
Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar (if not identical) list of Dr. Myler's "needs" and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
1/Vhen you write that "CMI, Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so," that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.
If, however, the August 2 deadline is "inflexible~ and additional time cannot be obtained, and we are not able to schedule the necessary conference call before
then, then CMI will respond to the best of its ability expressing its position as clearly as possible. CMI will continue. notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.
Regards,
Ed Guedes

Edward G. Guedes

WEISS
SER<YI'A
HELFMAN
PASTORIZA
COLE &
BONISKE, P .L.

Partner
Board Certified in Appellate Practice
Weiss Serota Heltinan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Cnral Gables, Fl. :n 134
www.wsh-law.com
Tel: (J05) 854-0800
Fax: (305) 854-2323

J'J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure. If
you are not tht! intended recipit:lll, you are ht:reby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by retum e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Cil'cular 230, we infonn you that any U.S. tederal tax advice ~.:ontained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or writlen to be used, and ~.:annot be used, for the purpose of (I) avoiding:
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending: to another party any matters addressed herein.
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From: Leslie Sammis [mailto:lsammis@sammislawfirm.com)
Sent: Monday, July 19, 2010 8:51 PM
To: Edward G. Guedes

CC: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER
Subject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines In Hillsborough County, Fl
Importance: High
Dear Mr. Guedes,

The Courts in Hillsborough County have proposed a more direct approach. The State of Florida has been ordered to make the following inquiry of
CMI:
I. Whether CML Inc. lS in possession of an) or all of the sou"'c code mmcriols li"cd in Dcfcndnnl's E\hibit "B";
2. Whether CMI. Inc. is nilli11g to rclca"" all) or all of the source code malcri.ols rcqucSicd in [}cfcndanl\ E,hibil "B": and
3 TliC lcm" ond condilions under nhich CML Inc .. is "illin~ 10 n:lea!.C ~'" 01 all orlhe ;ourcc code rtiOierinls requested in Dcrond~nt'! hhrbll "B"
-4. Additi<>nall~. in the ClCnt CMI. In~ .. is """illing t<> release arr,~ or ~II or the"""""' code nratcrialslistcd in Dcf~ndarrt\ E,hibil "B:· Ihe tcnm and cotrdilion~ under nluch CMI. Inc 15" tiling 10 release"".' other inform•tion rclalcd to
lire source code and •pccific811~. \\hot that information "ill be
CMI. Inc .. 11 ill either rcspolld m 1\lillng to that
the source code Lo Dr. M.l'lcr

mqui~

\\lllnn the lime allotcd or n 11 illrcrusc I<> do so_ Erthcr 1\0). the Courts rn

-

Hillsborou~h

Count.\' 1\rllthcn be able 10 e1aluatc Laura Rarficld'• 1cs1inron_, 1hn1 CMI is

\1

illing 10 rclcnsc

Please fomard Dr. M) ler's request as listed In Defendam's E_,hibll "B" 10 CMI. Smcc ;ou rcpre•cru a "mulu-nn1ional corporale manufacturer." I am sure I hal you undersk1nd 1hc imporlnncc offirsl dctcrminin~ nhcthcr Lhe items lrsted in
Dcfcndanl's E'hibit "B" nrc ph; sica II~ in CMI's P"'""''"ion al its facili1;· in Kcruud,1 If so. determining \\hat source code mnlcrial 11ill hc P'"' idcd 10 Dr. M1lcr nnd the 1crms under \line II 11 nil! be prol'idcd should be quilc c•s; for CMI
to articulale in 1\riting Additional!;·. b: address in~ Ihe Stale off.londa's inquire in 1uiung. CMI 11ill also help facilimc ~ murc rnc•nin~ful discussiun bcl"cC, Dr. M' le1 and lMI's S<!l111arc engineer fur lhe )'CliO be scheduled conference

.

I 11ill n01 panic1patc in the conference call. lns1elld. Ill ill""" for 1he S1a1e ofFiorrda 10 file a Cop) ofCMI's 11rinen response 10 its inquil) 11 ilhin Lhc lime nllollcd b)' Lhc Cuur1s in Hillsborouglr Count;

Leslie Sammis
Samrnis law Finn. P_A
UMI~ N. Manon Sl.
Tan1pa. FL 33(,!12
!113·2~()-ll~l~l

On Jul 19, 20 I0, at 5:31 PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat IJIJhitaker and
attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and I
quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary

1e-mailed ASA IJIJhitaker last week to find out when this call could take place, but I have not yet heard back from him. It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.
The response deadline apparently imposed on CMI in this case - without CMI's participation - is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving fotward. I would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline (assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMt engineer, I don't see that that would be a problem. The
primary purpose of the call, though, is to have those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.
Regards,
Ed
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Edward G. Guede5
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL D 134
www.wsh-law.cnm
Tel: (305) 854-0800
Fax: (305) 854-2323

wJ, Think before you print
This message, tpgether with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipien\ you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
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communication is strictly prohibited. If you have received this e-mail in error, please notify the sender imm~diately by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained
in this communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes

Cc: 'garcia_c@sao13th.com'; 'lsammis@sammislawfirm.com'; 'jsammis@sammislawfirm.com'
Subject: FW: Contact Informatioo for CMI Attomey and the Intoxilyzer 8000 Machines In Hillsborough County, FL
Importance: High

Mr. Guedes,
Please refer to the attached emoils below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16th Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These ore the some, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.
Con you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.

Please let me know if this process con begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.
Thanks,
Laura

From: Garcia, Candace A. [mailto:Garcia_C@SA013th.com]

Sent: Sunday, July 18, 2010 4:26PM
To: 'Leslie Sammis'; Barfield, Laura

Cc: jsammls@sammislawfirm.com; Muratti, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines In Hillsborough County, FL
As a follow up to leslie's email below and to hopefully clear up any confusion on your part laura- my understanding of the Judges' Order on Frlday was that
CMI (through it's Florida counsel) will now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information
from CMI. CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information it is willing to make available. I really do not
believe the Court's Order is any more complicated than that.
August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Deadline for the State of Florida to provide CMI's response to
Sammis law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis Law Finn's deadline to provide it's response to CMI's
response (the five day response period will begin to run on the date that CMI's response is provided Sammis Law Firm .... so if CMI's response is provided on July
23, the Sammis Law Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's instructions on Friday. 1 would like to see a draft of your proposed
Order before it is presented to the Court, as it should reflect what our collective understanding of what the Judge's ruling was. Feel free to ernail it to me <It this
address, as that will be the most expeditious way to get this done. I look forward to seeing the Order in the next couple days.
From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough County, FL

Laura Barfield.
I do need additional information from you. As I understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do so.
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I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which I have attached below. You must tind out as a preliminary matter ifCMI is in possession of each piece of material
requested by Dr. Myler. lfCMI is in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. lfCMI is not in possession ofthe material requested by Or. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.
lfCMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A
I 005 N. Marion St.
Tampa, FL 33602

l_sammis@s<!mmislawfinn.com

[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the lntoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:
I. The source code versions for all software that has run in Florida lntoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.
2. Source code compilation documentation as well as any data files required to produced compiled applications for the lntoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the tiles contained on distribution CD's as well as executable application
tiles as intended to be downloaded for use in Florida lntoxilyzers.
3. Revision histories detailing changes made to the software for documentation and source code control purposes. Additionally, any source
code control data tiles.
4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
lntoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting a<>pects of the machine. then
the source code used to produce them will be required as well.
5. Software design documentation and change orders specitic to Florida lntoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers, assemblers or other commercial software utilized to
process the Florida lntoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information from CMI, the State of Florida, defendants
counsel or the court is received.

Harley R. Myler, Ph.D .• P.E.
2495 Evalon Street
Oaks Historic District
Beaumont. Texas 77702
http:/fVNIW.myler .org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have received this e-mail in error. please send a notification
immediately by e-mail.
Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C.
final opinion unless otherwise stated.

On Jul 17,2010, at 10:57 AM, Barfield, Laura wrote:
The contact Information for the attorney that represents CMI in Florida is as follows:
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Edward G. Guedes
Weiss, Serota, Helfman, Pastorlza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
SUite 700

Coral Gables, FL 33134
Phone: (305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.com

Please let me know if you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes (EGuedes@wsh-law.com]

Sent:

Tuesday, July 27, 2010 12:32 PM

To:

Garcia, Candace A.; Barfield, laura

Cc:

Pat VVHITAKER; Muratti, Renee

Subject:

RE: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough County, FL

Attachments: image002.jpg
I anticipate that the response will be addressed to you, Candace. You may then distribute to the appropriate parties.
Regards,
Ed

Edward G. Guedes
Partner
Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniskc, P.L.
2525 Ponce de Leon Blvd .. Suite 700
Coral Gables, FL 33134
www.wsh-law.com
Tel: (305) 854-0800

Fax: (J05) 854-232:1

J'.J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance un this comnumication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by retum e-mail and delete the message, along with any attachmellls.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we in!Orm you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding
penalties under the lntemal Revt:nue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Garcia, candace A. [mailto:Garcla_C@SA013th.com]
5ent: Tuesday, July 27, 2010 8:41 AM
To: Edward G. Guedes; Barfield, Laura
Cc: Pat WHITAKER; Muratti, Renee
SUbject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Ed -I think your suggestion of preparing a preliminary report for the Court explaining CMI's efforts in coordinating a rneeting is great and I would like to go
ahead and to do that. 1 think these judges will appreciate the update and see that a sign in the right direction towards some sort of resolution. I suspect defense
counsel will take issue with the adequacy of what we provide to the Court on that date, but frankly I don't think the judges will.
From: Edward G. Guedes [mallto:EGuedes@wsh-law.com]
Sent: Monday, July 26, 2010 5:26 PM
To: Barfield, Laura; Garcia, Candace A.
Cc: Pat WHITAKER
Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
I'm alerting you both to what. to expect re CMI's response in Hillsborough County. Despite my best efforts (and Pat \folhitaker can vouch for this), I received an email today from Pat informing me that Stuart Hyman could not participate in the conference call which had been scheduled for the 281h at 12:30. Consequently,
the call is being postponed until August 2 at 4:30p.m. That will not leave CMI sufficient time to provide a meaningful response to the State regarding the
examination of the source code. There is no way for me to process with CMI all the information obtained during the call so as to formulate a formal position
regarding what CMI is willing to provide and under what conditions. and still meet the August 2 deadline.
I'm happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the information that Dr. Myler
is requesting, explain that there is actually an ongoing examination of the source code at CMI at this very moment, but that because of scheduling delays with Dr.
Myler and Seminole County defense counsel, we have not been able to iron out the details before the court-imposed deadline expired.
It is up to the State if it wishes to obtain relief from the court with respect to the August 2 deadline. If so. please let me know and I will refrain from preparing the
preliminary report. Otherwise, you'll get a preliminary report shortly before August 2 with a more substantive report as soon thereafter as possible.
Regards,
Ed
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Edward G. Guedes
Partner
Board Ce1tilied in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, Fl. lJI ]4
www.wsh-law.com

Tel: (J05) H54-0800

Fat<: (:'05) R54-2J2:1

~

Think before you print

This message, together with any attachments, is intended only for the addressee. It may conl<lin information which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you arc hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited, If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by rctum e-mail and delete the message, along with any uttachments.
Ta.x Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal ta.x advice contained in this
communication (including any attachments), unless otherwise specifically stated, was nnt intended or written to be used, and cannot be used, for the purpose of( 1) avoiding
penalties under the lntemal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:lsammls@sammislawfirm.com]
Sent: Thursday, July 22, 2010 9:53 PM
To: Edward G. Guedes

Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough County, FL

Importance: High

Mr. Guedes,
What good would a conference call do ifCMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly, responding in writing
would make the conference call more productive.
I'll ask you directly, do you know ifCMI is in possession ofthe material contained in Dr. Myler's request?
According to it's website, CMI is a subsidiary company ofMPD, Inc.
CMI's sister companies include MPD Components, Inc .. MPH Industries. Inc., Lion Laboratories Limited (based in Barry. Wales, United Kingdom)
and MPD PTE LTD (based in Singapore). According to the website tOr MPD, Inc., Lion Laboratories Limited manufactures a broad range of breath
alcohol testing instruments that use fUel cell sensors (a technology pioneered by Lion) and infrared spectrometry. The website for MPD, Inc., also
states that Lion and CMI represent the "largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized." Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted version of the software?
So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Barfield is in possession of only an encrypted
version of certain Florida specific sotlware. In tact, Dr. Myler traveled to Tallahassee only to find out that the only thing available was an encrypted
version of certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money.lfCMI and FDLE didn't know that
only an encrypted version of the sotlware was available, then that must mean that CMI doesn't possess an unencrypted version (or will eventually
claim not to possess it).
Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What if the unencrypted version of the
source wde is in the United Kingdom or Singapore?
In fact, your own. website says that you represent a "multi·national corporate manufacturer" of breath testing
equipment. Let's tind out if an unencrypted version of the software is even located in this nation.
Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it's facility in Kentucky? Then ask them if they arc willing to release it. If so, ask them what tenns and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.
Sincerely,
Leslie Sammis
Sammis Law Fim1, P.A.
1005 N. Marion St.
Tampa, FL 33602

On Jul 22, 20 I0, at 12: 19 PM, Edward G. Gucdcs wrote:

we are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our conference call. Pat \Nhitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open to suggestions how we make this conference call happen sooner rather than later.
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Simply forwarding Dr. Myler's list to CMI, as you suggest in your e·mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar (if not identical) list of Dr. Myler's "needs'' and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
\/\/hen you write that "CMI, Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so." that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.
If, however, the August 2 deadline is "inflexible" and additional time cannot be obtained, and we are not able to schedule the necessary conference call before
then, then CMI will respond to the best of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.

Regards,
Ed Guedes

·~

WEISS

I

SEROTA

HELFMAN

PASTORIZA
COLE &
.. BONISKE, P.L.

Edward G. Guedes
Partner
Board Cenified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & !3oniske, P.l..
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 3]1]4
www.wsh-law.cum
Tel: (305) 854-0800
Fax: (305) 854-2323

~Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disdosure. If
you are not the intended recipient, you arc hereby notified that any disclosure, copying, distribution, usc, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, plea~e notify the sender immediately by telephone (305) 854-0800 or by retum e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circulur 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of( 1) avoiding:
penalties under the Internal Rewnue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]
Sent: Monday, July 19, 2010 8:51 PM
To: Edward G. Guedes
Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER
SUbject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines In Hillsborough County, FL
Importance: High

Dear Mr. Guedes,
The Courts in Hillsborough County have proposed a more direct approach. The State of Florida has been ordered to make the following inquiry of
CMI:
I. Whether CMI. Inc .. "in JKY,;S.Cssion of an) '"all of the $0urcc code materials listed on Dcfcudanfs Ehhibu -B-:
2 Whether CMl. Inc L! ~<illin~ to rclcnsc on~ nr oil nfthc source code mmcrials rcqucMCd in tkfendam's hhibit "B": ~nd

3. The lcrms and condili<ln'i under "bid> ('MI. Inc .. L• "illing Ln rclca'c an' or oil ofthc.•ourcc code nLotcrmls rcquC.'itCd in Dcfcnd~nfs E.~h>bil -ll"
~- Addi1io11all)·. in Lbc c1·cnl CMI. l11c .. is un,illing lo release"~ or all oflhc sou10c code malcHals li•tcd in Dcfendom·s E\lub>L ""B."" the lcnm ~nd condtuons under which CMl. Inc is "illing tn rcleosc onJ other mfomtolion rclolcd IO
the source code ""d sp<:cificall). "hallhal infnm•alion "ill he
C"MJ. Jne .. "ill cilhcr '"'Jl<>nd in "ritin11 Ln that inquin 11 iLl> in the Lime alloted nr iL 11111 rcfme to do so. Enhcr "~'.the t"o:>11r1s m I hllshor~ngh County 1\illlhon he nblo to ••nlualc Laura Barlicld's loslin>on)· tbal C"MIIS "illin~ lo rclca'!C
tho source code lo Or. M) lcr
Please fomnrd Dr M, lcr's rcquo"' as listed in Defcndont"s E~hibn -B- to CMJ. Soncc! on rcprcscnl ~ "mulll.,nllonal corJlOmlc n_•annfaclnrcr." I am""'' thot )Onnndcrs~1nd lhc imp<:rla~cc ?ffirsl dclcnnining "hcthcr !he item• listed in
Ocfcm;Lml's E,hibit •B• arc ph) sica II) on CMI"s_JlOSScSSIOO at us l~Cihl) m Kcmuc~.'. _If so. dclcrnunmg \\hals~nrcc code llHilcnnl ,;u]x: prm >dcd to Dr. M)lCr and lhc tenus under \\luch >I" il~ lx: pron ided sh~uld bo qunc enS) for CMI
mmticulalc in "riling Additionoll.'. b~ oddrc.song the Stale or Flond""' mq 111 rc nl "rumg. CMI \\til also help fac•hwc a more mc.1>nngful discn%ion bot\\ccn Dr. M) lcr and C"MI"s son11nrc cngmccr for the )Cil<> he scheduled conference
call
I \\ill nol parlicipnlc in Ihe cunrcrcncc coli Instead I \\ill II all for the Sunc of Florida to file a COP) oi"CMI"s llt!llcn rcspon"" to its inqui~· "ilhin Ihe lime allm1cd b) the Courts in Hillsborough C"onniJ
Sinccrcl).
Lc!licS.Omm"
Samn1is Ln" Finn. P A
](Ml~ N. Mnrion Sl
Tampa. FL 33(~12
!113·250-ll.ltXI

OnJu119,2010,at5:31 PM,EdwardG.Guedeswrotc:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
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attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro. KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr. Myler. a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and I

quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.

I e-mailed ASA V\lhitaker last week to find aut when this call could take place, but 1have not yet heard back from him. It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without CMI's participation- is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. I would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line. after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline (assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, I don't see that that would be a problem. The
primary purpose of the call, though, is to have those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.
Regards,
Ed

WEISS
SEROTA

HELFMAN

PASTORIZA
COLE Ill

BONISKE, P.L.

[dward G. Guedes
Partner
Board Certilied in Appellate Practice
Weiss Serota Hclfinan Pastoriza Cole & Boniskc, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134

www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

w#J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained
in this communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein .
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From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes
Cc: 'garcla_c@sao13th.com'; 'lsammis@sammislawfirm.com'; 'jsammls@sammislawfirm.com'
SUbject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Importance: High

Mr. Guedes,
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16th Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in

reference to this. I will remain available to assist. if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.
Thanks,
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From: Garcia, candace A. [mallto:Garcia_C@SA013th.com]
5ent: Sunday, July 18, 2010 4:26PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Intoxtlyzer 8000 Machines In Hillsborough County, FL
As a follow up to Leslie's email below and to hopefully clear up any confusion on your part Laura- my understanding of the Judges' Order on Friday was that
CMI (through it's Florida counsel) will now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information
from CMI. CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information it is willing to make available. I really do not
believe the Court's Order is any more complicated th;m that.
August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Deadline for the State of Florida to provide CMI's respon5e to
Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis Law Firm's deadline to provide it's response to CMI's
response (the five day response period will begin to run on the date that CMI's response is provided Sammis Law Firm .... so if CMI's response Is provided on July
23, the Sammis Law Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's instructions on Friday. 1would like to see a draft of your proposed
Order before it is presented to the Court, as it should reflect what our collective understanding of what the Judge's ruling was. Feel free to email it to me at this
address, as that will be the most expeditious way to get this done. I look forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammislawflrm.com]
sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garcia, candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,
I do need additional information from you. As I understood the court's order from .June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would relea<;e the source code, the State of Florida is now required to
do SO.

I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
requesl made by Dr. Myler which I have attached below. You must tind out as a preliminary matler ifCMI is in possession of each piece of material
requested by Dr. Myler. lfCMI is in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. lfCMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.
If CMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602
lsammis@sammisla,vlimt.com

[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the lntoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:
I. The source code versions for all software that has run in Florida lntoxilyzers to date to include unapproved versions that were used
in Florida during pre·approval stages.
2. Source code compilation documentation as well as any data tiles required to produced compiled applications for the lntoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as executable application
files as intended to be downloaded for use in Florida lntoxilyzers.
3. Revision histories detailing changes made to the software for documentation and source code control purposes. Additionally, any source
code control data files.
4. Any specialized applications developed for usc with the compilation, distribution and evaluation, to include simulators, of the Florida
lntoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
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5. Software design documentation and change orders specific to Florida lntoxilyzer software.

6. Specifications lOr source code development software to include any IDE's, compilers, assemblers or other commercial software utilized to
process the Florida lntoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional infOrmation, including additional intOnnation from CMI, the State of Florida, defendants
counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702

http:/lwww.myler.org

409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have received this e-mail in error, please send a notification
immediately by e-mail.
Harley R. Myler, Ph.D .• P.E. invokes privileges Incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. c 552(b)(5). This message should not be construed as a
final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:
The contact infonnation for the attorney that represents CMI in Florida Is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastorlza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
SUite 700
Coral Gables, FL 33134
Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-taw.com
Please let me know if you need any additional information.
Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Monday, August 02, 2010 12:42 PM

To:

Garcia, Candace A.; Barfield, Laura

Subject:
Importance:

CMI's Preliminary Response Re Source Code Examination
High

Attachments: Dade Rea rCopier@wsh-law.com_201 00802_120548. pdf
Dear Ms. Garcia and Ms. Barfield,
Attached is CMI's preliminary response regarding the examination of the source code for the 1-8000. The letter
should be self-explanatory, but should you have any questions, please don't hesitate to contact me. The original
will follow by mail.
CMI will submit a supplemental response once we have had the chance to complete our conference call with Dr.
Myler.
Regards,
Ed

WEISS
SEROTA

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134

COLE &
BONISKE, PL.

Tel: (305) 854-0800
Fax: (305) 854-2323

HELFMAN
PASTORIZA

www.wsh-law.com

..JJ Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have

received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding penalties under the Internal
Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.
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RECEIVED

VIA E-MAIL AND U.S. MAIL

AUG 0 2 ZOIU
Candace A. Garcia, Esq.
Assistant State Attorney
Office of the State Attorney
419 North Pierce Street
Tampa, FL 33602

Re:

FDLE

AlCOhol Teatlng P10g1am

Examination of Source Code in Hillsborough County DUI Cases

Dear Ms. Garcia:
The undersigned is Florida counsel for CMI, Inc. ("CMI"), the manufacturer of
the Intoxilyzer 8000 breath-alcohol testing instrument currently in use by law
enforcement in the State of Florida. It was brought to our attention on July 19, 2010, by
Ms. Laura Barfield, that certain judges in Hillsborough County had inquired to CMI's
position regarding a possible forensic examination of the electronic version of the source
code and software currently in use for the lntoxilyzer 8000 (hereafter, the "Source
Code"). Ms. Barfield's notification indicated that the State was obliged to provide CMI's
response to defense counsel no later than August 2, 2010. For reasons that are more fully
set forth below, this letter constitutes CMI's preliminary response to this inquiry. CMI
anticipates that a further, more comprehensive response will be forthcoming shortly after
the August 2, 2010 deadline.

as

Candace A. Garcia, Esq.
August 2, 2010
Page 2 of4

A.

Background.

In cormection with litigation ar1smg in Mirmesota and Montana, CMI made
arrangements, specifically approved by the courts of both those states, to have defense
counsel and their experts visit CMI's headquarters in Owensboro, Kentucky, and conduct
a thorough forensic examination of the Intoxilyzer source code (the 5000 model in the
case of Mirmesota; the 8000 model for Montana). The forensic examination in the
Mirmesota litigation remains ongoing at CMI's headquarters. CMI has dedicated a
portion of a separate air·conditioned building for the examination. In addition to a
dedicated computer that contains the relevant source code and all necessary decryption
software, defense counsel and their experts have been provided with, among other things,
an Intoxilyzer 5000 unit for testing, along with desks, testing supplies and a separate
private conference room. An independent expert, Mario Santana, examined the
sufficiency of the source examination process and submitted an affidavit in the Minnesota
proceedings attesting to its sufficiency. A copy of the Mr. Santana's affidavit is attached
as Exhibit "A." As it happens, Dr. Harley Myler (who is also the defense expert in the
Hillsborough County cases) signed the requisite non-disclosure agreement to participate
in the ongoing source code examination at CMI. 1
In part because of the court-approved Minnesota/Montana source code
examination model, CMI has for several months now been working with Seminole
County Assistant State Attorney Pat Whitaker, defense attorney, Stuart Hyman, and his
expert, Dr. Myler, to reach an understanding as to the parameters of a comprehensive
forensic examination of the Source Code (this time for the Intoxilyzer 8000) at CMI's
headquarters. This effort commenced in response to an inquiry from judges in pending
DUI cases in Seminole County. On May 14, 2010, CMI agreed in writing to such a
forensic examination of the Source Code. A copy of CMI's correspondence is attached
as Exhibit "B." Several days later, CMI detailed the items it would provide to Dr. Myler
in cormection with the Source Code examination and the conditions of the examination,
including a sample non-disclosure agreement and protective order (comparable to what
had been approved in Mirmesota and Montana). See Exhibit "C."
In response to CMI's correspondence, Dr. Myler, through counsel, communicated
a series of questions/requests pertaining to the examination? On June 21, 2010,
undersigned counsel conferred at length with Mr. Hyman and ASA Whitaker to attempt
to address Dr. Myler's inquiries. It became apparent, however, that the attorneys on the
call lacked the requisite expertise to answer the questions they were asking of each other
with respect to Dr. Myler's requests. It was determined, at that time, to schedule another
Dr. Myler has also testified in State v. Bowles (Volusia County) that he is willing to abide by a
non-disclosure agreement, which he acknowledges is a standard procedure when reviewing computer
software. He has also acknowledged that the Source Code is the property ofCMI.
2

The requests submitted by Dr. Myler were substantially similar to the ones he has presented in
connection with the Hillsborough County cases.

WEISS SEROTA HELFMAN
PASTORIZA COLE & BONISKE,
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conference call, this time with the participation of Dr. Myler and a CMI engineer so that
they could communicate directly with each other with respect to the technical issues
being raised.
B.

CMI's Efforts in the Hillsborough County Cases.

When CMI learned of the State's obligation to present CMI's position regarding a
possible examination of the Source Code, CMI reached out to defense counsel in
Hillsborough County, Leslie Sammis, and invited her to participate in the upcoming
conference call with Dr. Myler. She declined, stating, in part, "CMI, Inc. will either
respond in writing to that inquiry within the time allotted or it will refuse to do so. Either
way, the Courts in Hillsborough County will then be able to evaluate Laura Barfield's
testimony that CMI is willing to release the source code to Dr. Myler." A copy of theemail correspondence trail commencing July 17 and running through July 22, 2010, is
attached as Exhibit "D."
Three days later, undersigned counsel again communicated with Ms. Sammis
informing her that ASA Whitaker, Mr. Hyman and Dr. Myler were experiencing
difficulties in coordinating the previously agreed upon conference call to discuss the
parameters of the Source Code examination. Again, CMI invited Ms. Sammis to make
any suggestions that might expedite the conference call and allow for a timely response
from CMI before the August 2, 20 I 0 deadline. Ms. Sammis responded on July 22
stating, among other things, "What good would a conference call do if CMI is unwilling
to response [sic] to Dr. Myler's request in writing in advance?'.J See Exhibit "D." Ms.
Sammis then proceeded to interrogate undersigned counsel regarding what she had
apparently "learned" from CMI's web site, all of which was based on a series of mistaken
assumptions and rank speculation. !d.
Despite Ms. Sammis' position, ASA Whitaker, Mr. Hyman, Dr. Myler and
undersigned counsel went ahead and scheduled a conference call for July 28, 2010.
Unfortunately, on July 26, 2010, ASA Whitaker wrote to undersigned counsel and
informed him that Mr. Hyman had indicated he would be unable to participate in the
July 28, 2010 conference call and offered the alternate date of August 2, 2010. A copy of
ASA Whitaker's correspondence is attached as Exhibit "E."
As a result of the unexpected change in schedule, it will not be possible for CMI
to conclude its conference call with Dr. Myler and respond to the court in Hillsborough
County by the August 2, 2010 deadline. Nonetheless, it should be apparent from this
submission that Ms. Barfield's testimony was accurate regarding CMI's expressed
'
Undersigned counsel had explained to Ms. Sammis in earlier e-mail on July 19, 2010, that a
response in writing was not possible before the conference call because the attomeys had too many
questions to which they did not know the answers. In fact, the very purpose of the conference call was to
address those questions and allow those with the necessary technical expertise to fully undershmd what was
being sought. See Exhibit "D."
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willingness to arrange for an examination of the Source Code. CMI has already
explicitly offered, in writing, to make the Source Code available in Kentucky, in its
native electronic format, along with any and all necessary supporting software that would
make the examination meaningful. Not only has CMI made such an offer, but such an
examination is presently underway at CMT's headquarters, albeit with respect to the
Intoxilyzer 5000 source code.
CMI remains confident that it will be able to reach an understanding with Dr.
Myler and Mr. Hyman with respect to a thorough forensic examination of the Source
Code, subject to certain safeguards designed to protect CMI's proprietary interests in the
Source Code and the State's interests in the security of the testing program. As soon as
practicable after the August 2, 2010 conference call with Dr. Myler, CMI will submit to
the State a supplemental report detailing what additional information, if any, will be
made available that is responsive to Dr. Myler's requests and under what conditions.
CMI has authorized undersigned counsel to continue to work with the State and
with the courts of Hillsborough County, even subsequent to the supplemental report, in
an effort to determine if it will be possible to coordinate a forensic examination of the
Source Code that is mutually agreeable to all parties involved.
Should you have any questions regarding this preliminary report, please do not
hesitate to contact me.
Very truly yours,

1782.003

Encl.
cc:
Ms. Laura Barfield (w/encl.)
Nola Wright, Esq. (w/encl.)
Pat Whitaker, Esq. (w/encl.)
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ss.

MARIO D. SANTANA, CISSP, CISA, be. . duly !!WOnt, hereby sweaDI UDder peNilty of

1. I am eJDployed by Tenellllllk, Inc. ("l'enenmk'') • a Dlredor of Secure Inromlldon
SeMc:es, llllll!ftmlllly by SIHJaoud, Inc. as a Senior Seaulty Col181111al&

:Z. I .....e!HII'mlll Cololllllo 1'eclmlcal Unlvenlty In 2006 and received addltlollll

tn11n1n11 In

con(JIIIer JIIOIIIWdniJc, s,nen, networlm IBid relalled IIII!M l'mm lhe SANS Jllitltute.
3. I liB a Ce11111ed lnfttmllllon Sysle1111 Security Pmfesslollll ("CISSP') IIIII a CedUied
IDIDnulldon SJBiellll Auditor ("CISA").
4. I lllllve wudred eldenllvely In lbe fteld of eoa.,.~ter JII'OII18IIIIIi and sysll!m developmem. I
~

IIIIo pest leelmed on lhese sui!Jecll at Florida lnlelnallollll UnlveiBity. I have wdUell

seftml w~Jftepif~e111 on softwan~ and software developDmo My Olnk:ulum VItae Is IIUadled
• Appendix A.
5. Tenmatt

w•

eqp1pt1 to MStst CMI, Inc. (''CMl'') by pro..tdl• a progiiiiiiiDng 111111

systen expert to review celtaln suuree code (the "Code") developed and owned by CMI
med IDa padlcnlar model of CMI's INoxUyzer device and to render MIDdepeodeHt opinion
• lo whelher a cpdllled JliOIIIIIDIIII!r could llndellltand l'mm revlewlntl the Code the Code's

lop: and how the Code operates. In addlllon, Temllllllk llllred to evaluate the
_ , • nw by wbk:b the Code Is eomroUed • It II piB&ed l'mm the developmeat of the
Code llnugb Jnst.uadon IDio lhe Juloxllyzerdevlce6. 1 - Mlfped 1D pedonn the required lllllllysls of the Code and how It was eomrolled.

7. On 11uusdly, Oetoher 16, 2008, I spem a ~ at CMl's ollbs 1D Owensboro. KY lo eany
outtisiiiSia-m.
8. I -

peseNed wl1b a pdNed hook

eoNalnlnl 1,116

J11111!11 of souree code (the ''Code

Book'' and m eleetronk document or ldenlleal colllem In PDF (Poltable Document File)
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format (the "Code IDF.'' I dr.termned lhat the Code Book and the Code IDF were ldenllcal
by coiiJIIIIIInlthe nomber of paces and by visually bwpecU,. lhe COillenlll In bolh the book

ani the

mr for a series of randomly-chosen pages, speclftcally 1-S, 63, 128, 307, 357, 630,

643,735, 9011, and 1,114·1,116.

9. There are two llstlnct put! to the Code. The fbat pmt Is written In Z80 assembly lqu~~~e
ani ...-... to the funcllon of the sene1111-puql08e Z80 contJUfer chip, which Ia genend

temw conlrolil the user lrRiface ani related tuneuo.. of the lntoxllyzer de\'lce. The second
pmt II wrillen In the "C" pm11J111111111nclquage and pertallll to the 8051 chip, which In
pMI'III lenni conlrols the se..an In the lnfoxOyzer device. These two pads are designed to
wodt toaelher• a sfl¥e system.

10. HIBd copy or pdNed pages, such • the Code Book I re\'lewed, can be tn.:ked and lhllillj!ed

or popular electronic fonnda, IDF
Is one or the ea~~lest to conlrol, and a slnRle electronic doc....,nl me, such • the mr I
more eailly for security purposes than electronle eoplell.

reviewed, Is easier to eolllrol than 11111ltlple electromc doeumenlllles. Nevet111eleas, elltreme

aue DUt be llllren wltb 811J eledmnle format In onler to pvtect 1111 conteni!J l'lum betna
~ copied and dlstdbuled. Once an electnlnle me Is wrilten to diRk, lt'a dlllleult to
-

eo~

without specialized tools and technlqt~~:~~. Unlimited ldeJIIIeal copies may

be qulddy and convenlenlly IDide of an electronic document wltbout 8IIJ loA of ndellty, and

wlfhoat any 8bdlt baD of such copies. Where phltocopylng of 1111re than 1,100 Jli&Olll of
tJiliiH' would l'e9lfre slanltlcant Ume, and would be greater than the size of Z -

PDF Illes

11re

of paper,

slq!Jy coJqJUier data IUd c• be copied very quickly, ston!d on any of a

mndler of Bfonp devices (llud ddves, flash menxuy devk:es, <DB, DVDB, etc.) Beeanse
of dime _. other 1'11&10111, It Is elltremely dlftkult • and often lqJoasllie • to lECOunt for

l!fti'J' -..IJiy possiiJie copy made of an electronic cloc:uJned wblle It

w• mt under the

Bldctest- controls.
ll. 'Ole (bde -lmpected 1111mally """"""e, wblle there are ldolllllled tools and fecbalqnes to
pdler sladstlcallnformatlon about coquter soua:e code, there Is oo aotoiDded melhod or

8IWIIy&IDa 11011n:e code 1u verity Its 1\medon. Manual t..pec:don Is, therefore, the only reliable

way of revlewlqr source code ID undembnl exaedy what It does ani how It does IL
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tl.J'nspecllon of eolq~Uh!r souree code l1liJIIIm a pe1110n with expertise in the putlcular
eotq~U~er ~

!Bed (here, Z80 ~~~emlllerand "C''.)

13, While I hiwe the mpblle expertise in Z80 ll!lSembler and "C'', I did not lave any prior
expo1111111 In ftllllld to CMI's padicular Source Code or explanation of the Source Code

provided by lbe client.

..,.linK mnlom

14. I IJeian by
CODJpOntnlll

secdom of lbe code, and then seleeled four funcdollll

to amalyze bt ID>n! deplh. The funcdollll COqlODeniB I allllyzed 811! those tJat

IDIJIIeme,.,. lbe eallbndon and dllll!nostk: functlom, lbe subl,stem intelface between the

Z80 IIIII the 8051 cld..-, and the main lol!k loops. In all cases, the
COIIIIpODedil -

BOIIIU

code for these

e.y to lind, read and undemlllld.

15. The eoqllller source code I allllyzed Ia easily readable and

modeislu.:~d

by a prop...aec

expedeaeed bt both asse.mJy........ Jll1l&l8llliiUg for the Z80 cotqJUter chip and the C

!IRiPW'dJc llquaae. Tbe following ~rlstlcs of the code lead me to this conclil!don:
15.1.

The Couder font bt which lbe book IDllbe PDF 811! typeset Is cleady legible.

15.2.

CommedB, which are not co...-uer btsbuctlom but mdler meant for I•••••, me

IMd llllendly In the code to document 1111 fonctloiL
15.3.

lmg•-Joalc Ia divided Into blocks, wldcb lllfl cleady dellnealed wflh cotmnenlll.

15.4.

Pmaa- !oak Is lieran:ldcsl, with llloclll or proiJDilllloglc nesled within e~Eh
other. Nellq

iiiUIII

Is clearly and comlsteaily

DIMI!r for

lndlratrd tbmupout the code In the

sbowlqj such 11111tlqj, which Is four

space~~

of lndemdlon for

each level of neadllg. 1bls helps IIBib lhe code elll)' to read for bwDma.
15.5.

Rltlh-level JIIIIIJDilll lllddteelin Ia very clata-ddve11, llleaiU1g that the
&JilM4 •Llon of data In 1be pro8Jlllill ill .. lmpodimt JEt of how lbe prog11111lls
designed. 1'bese data slmclun!s ue defined and heavily conwnented ead;y bt the

soun:e code rues, provldJDa valuable IDslghlllfo lbe propam's desiJPL
15.6.

lallels me declluecl _. commented eady, and used tbmughout tbe code In plaee

of amuedcal constanlll. For
labels, mther than with

Improves readabiUty.

IBW

~

mmerical

memory addrel&ea an! relereneed with
illlliD>IY

addresses. 1bls clmmalfcally
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15.7.
The ovemll software llld!llecllft Is laed on a straiKhlforwanl~mmllthlc desiiiJL
There ..., no.., of the confuol• complexities of distributed, multt-lhll!aclecl or..,_

nnmt code, beeauie these eoii1J(ex feadweii ..., mt used by the softwall!, 'l1lla
llllllrM for SOID'Ce cede that flows -Uy from one task 1o the next In simple,

lot!Jcalstept.
15.8.

Where proaram 1o111e bqlnllo display any colqllexlty, It Is divided t.m a sedes
of simple •JIB and heavily commedied.

15.'.1.

Wherewr there Is any mbllety of lollk; these all! Identified and explained In
- • · This applies even for

standanl.....-ae ldlo1111 such 11 coNmlloops,

wlllch ..., prone to so-ealled 'uft-by-ooe" em1111, and wblch ..., not 11111811y
-llf.ed In othersollm! eode.

15.10.

Bel• that

the main comlralnt of the embedded plalform on which Ibis eode nms

Is slorage •PKe for plOJIIBDI lnslructlons and data, vado• o)llln*llllon
fldmlqia 811! Uled lo Rduce the size of tbe co..,ued

plOJIIIID

thit llUit be

copied to 111111 Ill In the limited memoey of the hmlware pbilform.

1bese

opdmlz...,,. Include coJqJIIer Jll1«U-. IIJid the ,.. of relatlw ralher thin
allsolule jJqJ lnltmcllo~& However, mne of these oplimlzaliom complkale the

..U.. orlllldetstandbc of the code by a lmDan.
1'- In older ID develop liD opinion about whelber the Code I reviewed Is aclllally the eode that

shipped oa a .....,...... device, I IDiftd the pads of the pJam wbere the ldoxllyzer devlees

are dewloped, ~!~fed and built, and reviewed die pro- Uled In each sliep. 1be steps to
Clale a co..., system fmm hmlware IIJid soDII:e code are slqlle and rolult. Multiple

c:heclal BDl llalanl:es

1111!

boUt Into the proc:ess lo IM:Ip ell..,._ enum In the

llliDiflll:turt

pmeeas. The steps wen explained and, where JIOil&lble, demollllnited forme:
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16.3.
'11111 ~ode mvlslon Is used by a quality comol ewwlneer ID build a coqJlete

devlee, and lhll devl~ Is thorouaJdy tested for proper t'uncdon, uslww a defded
. . . . . . . that J WMIDfolUIOd ~an talre days to exKIJie.

16.4.
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16.5.
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17. n- puce. controls are dealped ID e11111re !bat tbe code labeled for release on a ~daln

-
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Mario D. Slllltana, CISSP, CISA

Mario D. S - - ,Pined lhe Secure lnlbnndlon Servlcee group at Tenelllllk Worldwide, Inc. In

Janay 2006. He c:ollllllls with Terrenmk cHenlll on IO(IIcs of security, tedmology, IUIIl rlsk

•auaaement, 1111 develops related comultanty proclud oftl!rtnp.

Fonnedy, Mr. SaDiaB

l'owidtd an ldeiillty IIBIIIIement technology coJqmJY IUIIl conmlted for SteeiOoud, Inc.
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~

lllllll!mlll
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dlscoWIJ, IDidectual property fraud, lllilder incldenlll, and peMtnJIIoD tellliW and •MIIdng
..,...,..., 8 ) 1 - . . . appllc:atiD...

Reeent Prolelolonal Experience

• Mallo led the Incident ltSplllle le8bl wben alllltlollll flnan:lallnstltutlon was tile victim
of 8J1*1n compmmlle and l1ih&eqnem 1memet ldemity theft f1aud.

The l'oreJIIIc
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DUmem. .
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• DudJiJI a COIItJI'ebeiislve Insider tbreat -ment for a IDIIor provider of

securltJ, Mallo

airport

found a fundamental Issue of corpol'llle goveDIIIICe and liWelto
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yedfled good faith and 1m excellent work edik..
•

A lfqe car rental company
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weu-, and lead a team In the desl(lll anll~lementallon of llllllll!dlafe wmk-around
to

bdnc the syafeml online while the diiiBbase vendor developed a pakh.

Edueatlou and Cerdftcatl0118

•

Colomdo Teelmlul Unlvemlty, B.S. B111lness Admlnlatrallon

•

Celflled llllolllllllon Syste1111 Security Profealonal (CISSP)

•

Cedllled lnlolllllllon Syste1111 AudhDr (CISA)

Prvlelslonal Aftlllatlona
•

Member, lliemallonal blftJIIIIIllon Syste1111 Security Cettlfteatlon Co111011imn (JSC)

•

Member, lnlormadon Syslellll Audit and Control A1110eladon (JSACA)

•

Memlle~; lliemallonal

•

Membe~; SysAdJnln Audit ani Netwolk Security (SANS) Jnstltule ani boanl of dlreclon

•

Membu; 01 IDhGml, Dallal <llapler

Sysle1111 Security Aaaoelallen (ISSA)
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LORI ADELSON•

LILLIAN M. ARANGO
CARLA M. iiiARRow-

VIA E-MAIL AND FEDERAL EXPRESS
Pat C. Whitaker, Esq.
Assistant Slate Attorney
P.O. Box 8006
101 Bush Boulevard
Sanford, FL 32771-8006

Rfl:

Slllle ofFlarlda v. James Harris Selph
Case No. 07-OS770-CFA

Dear Pat:
In respo!IBe to your letter dated April 22, 2010, which attached correspondence
from Stuart Hyman expressing concerns with respect to CMI, Inc.'s ("CMI") offer to
provide electronic access to the Intoxilyzer 8000 software and source code (collectively,
the "Source Code''), I have discussed Mr. Hyman's letter with CMI and been authorized
to represent the company's position as more fully set forth below.
Before turning to Mr. Hyman's concClllB, let me respond to your inquiry
regarding the need for a Uniform Act certificate under sections 942.01, et seq., Florida
Statutes. It is CMI' s position that access to the Source Code as proposed by CMI would
normally be available solely through invocation of the Uniform Act. However, since the
protections of the Unifonn Act are intended for the benefit of the witness, the witness
may choose to forego those protections in any given instance. Without prejudice to its
legal position regarding the mandatory applicability of the Uniform Act or its ability to
invoke the protecticns of the Uniform Act in the future, in the spirit of cooperation, CMI
would be willing to forego those protections in this instance, only, in order to assist the
Slate.

Pat C. Whitaker, Esq.
May 14,2010
Page2 of3

Turning to Mr. Hyman's concerns, I would renew my observation that his
selected consultant, Dr. Harley Myler, has already agreed to comply with CMl.'s identical
proposal in another case and executed the required non-disclosure agreement. Access in
that case was subject to precisely the same limitations and protections that I described in
my earlier correspondence to you. CMI fails to see why Dr. Myler's electronic access to
the Som:Ct? Code would have been acceptable and adequate for analyzing the Source
Code in the other case, but not in this one. Having said that, I will sequentially address
each of Mr. Hyman's comments and "conditions" set forth in his April 14, 2010 letter to
you.
With respect to Mr. Hyman's observations regarding what occurred in
Tallahassee on October 16, 2009, CMI would like the record to be clear. CMI had no
Involvement in tbe court proceedings that led to the court affording relief to Mr. Hyman's
clients in the fonn of a viewing of the software held by the Florida Department of Law
Enforcement ("FDLE''). If Mr. Hyman sought and the court awarded relief that proved
ineffectual, it was not the result of CMI's involvement. CMI merely requested that
FDLE take appropriate messures to safeguard the software and comply with the
restrictive license m1der which tbe software is presently used. At no time was CMI
approached by Mr. Hyman or FDLE wi1h inquiries regarding the relative value of the
relief afforded by the court in that case.1
.
As for the various "conditions" Dr. Myler seeks to impose on CMI's proposal for
electronic examination of the Source Code, CMI has no problem with providing access to
the Source Code for the current, approved version of the Intoxilyzer software used in
Florida (Item 1). It is also able to provide a general history of changes to the Source
Code necessitared by requests from FDLE (Item 3). Beyond that, CMI fails to see what
the relevance would be of provi~ the Source Code for a version of the software that
was never implemented in the field.
CMI is uncertain what Mr. Hyman means by "compilation documentation" in
item 2 aod cannot respond to that request CMI wonld note that it does not have any
"data files" that are "required to produce compiled applications for the Intoxilyzer 8000
as it is used in Florida." CMI IWlS a commercially available compiler program to convert
the Source Code into the object code that .becomes the operating software for the
Intoxilyzer 8000.

Accordingly, CMI sees no ·need to be, responsible '-~for any expenses incurred" as a precondition
fur the examiDBtion. As Mr. Hyman ilr aware, a .court with proper jurisdiction i8 always able to sanction a
party who·firlls ro comply with its orders.
•
As lndi<lated in my earlier letter to you, CMI intends to make available all of the items described
in tho enclosed sheet entitled "Items Provided," as they may relate to the Intoxilyzer 8000 (ratb.er than tb.e
5000) and the softwarcll!ed in Florida (as opposed to Montana).
WEISS SE.ROTA. HELFMAN
PA.STORIZA. CoLE & BoNISKE,

P.L.
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In item 4, CMl is unaware of any "specialized applications" developed for use
with the compilation of the Source Code. With respect to the distribution and evaluation
of the ''Florida lntoxilyzer Programs," please see CMl's response to item 6, below.
With respect to item 5, a public records· request can readily be made by Mr.
Hyman or Dr. Myler to FDLE to produce any "software design documentation change
orders" FDLE may have issued with respect to the Florida software. CMl would have no
objection to POLE's production of those change orders.
As for item 6, CMl will make available on the computer provided on-site at
CMl's headquarters in Owensboro for examination of the Source Code any and all
software needed to make electronic access to the Source Code feasible. Because CMl's
use of some of the software is subject to licensing - for example, the commercially
available compiler - CMl cannot copy or provide the software for installation in another
computer. However, such software will be available on CMl's computers for use during
the examination of the Source Code.
Finally, CMl has no objection to . Dr. Myler's use of HexEdit, llNK or
Understand as part of his forensic examination. Moreover, CMl understands ·Mr.
Hyman's lllld Dr. Myler's concerns about ensuring that the Source Code they are
examining is the SII!Ile Source Code for the software installed in the Florida lntoxilyzer
8000 instruments. CMI will take all reasonable measures to assuage these concerns and
verify that the Source Code being examined is the correct one. However, CMl cannot
agree to Dr. Myler's use of his own equipment' during the forensic extllllination, unless
be explicitly complies with the protections and limitations imposed by the Minnesota and
Montana courts with respect to use of an consultant's own equipment. For ease of
reference, I have enclosed again a sheet entitled "Terms of Production" that sets forth the
restrictions on use of other computer equipment during the examinstion.

I hope you find this information useful in moving the process forward. Should
you have any questions, please do not hesitate to contact me.

Encl.
Cc:

Mr. Toby Hall, President, CMI, Inc. (w/encl.)
Nola Wright, Esq. (w/o encl.)
Allen Holbrook, Esq. (w/o encl.)

3

This responso pre1111pposes that the "equipmenr• in question is Dr. Myler's laptop compulm.
HoW<>Ver, if other equipment is implicated or to be used in the examination, CMI would need to have that
equipment identified in advance.
WEISS SERO~.A. HELFMAN
PASTORIZA COLE&. BONISKE,

P.L.

a. ft•ms provided

At CMI's corporate headquarters In Owensboro, Kentucky, CMI has offered to make the Source
Code available to litigants, their counsel, or experts, during regular business hours between 8 a.m. and
4:00pm, excluding weekends, holidays, and any days when CMIIs not open for regular business
purposes. CMI has agreed to provide access to the following:

I. All Source Code files for the current version of the lntoxilyzer used In the State of Florida in native
electronic format, capable of review and analysts by commercial source review software such as LINT or
Understand.

li. All libraries and files used to assemble or compile and link the Source Code.

Ul. A& make files and script files (as applicable only to the lntoxilyzer 8000) used to assemble or comp!le
and link the Source Code.

tv. The complier, assembler and linker for the Am188 processor and the complier and linker for the 8051
processor, as applicable only to the lntoxilyzer 8000.

a

v. A computer capable of viewing and reviewing the Source Code. CMI will also provide printer for
printing sections of material for ease of review on site; however, all printouts Including or comprising
any portion of the Source Code will be retained by CMI at the end of the evaluation.

vt. Completely assembled or complied flash chips and linked "HEX files" for both the Am188 and 8051
systems, and with the HEX files loaded for both the Am188 and 8051 systems as applicable only to the
lntoxllyzer 8000.

vii. A printout of actual data obtained as a result of calibration.

vnt. A COBRA system as used by the State of Rorlda to download data from instruments and the cable
required to link to a test Instrument.
lx. An lntoxllyzer, configured for the State of Florida for testing, loaded with the flash chips mentioned
In Item vi.

x. Wet bath simulators and solution for Instrument testing.

b. Terms gf Pr9ductlgn
No part of the Source Code In Its native electronic format shall be copied, transmitted , or.
removed from CMI's corporate headquarters in Kentucky. No portion of the Source Code shall be
copied verbatim except as necessary for meaningful expert review. Arr{ notes, summaries, reports, or
other documents that contain a verbatim recitation ofany portion of the Source Code shall not be
publicly disclosed unless all verbatim recitations of the Source Code have been completely redacted,
and if flied with a court of law, shall be flied under seal. If litigants, their counsel, or expert, load the
Source Code onto their own computers for analysis with commercial programs such as LINT or
Understand, or for any other purpose, such computers may not have communications capabilities,
including wi-fi/wireless, Ethernet, or modem capability, or such capabilities must be completely
disabled. Further, such computers must have any external drives, USB ports and other data transfer
capabilities disabled. If any portion of the Source Code is loaded onto a reviewer's computer, the
reviewer must agree to destroy the computer's hard drive at CMIIn the presence of CMI's
representative, or to leave the computer's hard drive at CMI a the conclusion of the review.

[STYLE OF CASE]
NQN-WSCLOSURE AGBEf.MENT

_ _ _ _ _ _ _ _ _ declare~~ that:
I reside at
of

in the City of
State of

- - - - - - - · · I am currently employed by

, County

. My telephone number is
located at

_ _ _ _ _ _ _ _ and my current job title is _ _ _ _ _ _ _ _ __
I am not, and have not been, employed by (as an employee, agent, or consultant),

'

.

or otherwise affiliated with, any manufacturer of breath-alcohol testing equipment within
the past twenty-four (24) months.
In connection with the above-styled case(s), I have been conditionally granted

access to the Source Code for the Intoldlyzer 8000 breath-alcohol testing instruments
(''Source Code") used in Florida, or other information that has been designated
"Confidential in the case (collectively, "Confidential Information''). I have been granted
such conditional access solely for the purpose of defending or prosecuting, or assisting in
the defense or prosecution of a criminal DUI case in Florida involving the results of a test
administered using an Intoldlyzer 8000 breath-alcohol testing instrument as part of the
evidence in the case. I understand and acknowledge that the Source Code is the
intellectual property ofCMI, Inc., a corporation of the Commonwealth of Kentucky
having its principal place of business at 316 East 9°' Street, Owensboro, Kentucky 42303.
I also understand and acknowledge that CMI asserts that the Source Code is a valuable
trade secret protected by applicable laws.

I have read the Court's Protective Order in the above-Styled matter, a copy of
which is attached hereto.

I agree not to copy or replicate any part of the Source Code, except as necessary

to perfonn a meaningful Source Code review. I agree lhat I will not reproduce, use, or
disclose any Confidential Information obtained through my inspections and review of the
Source Code except in accordance with the Protective Order in the above-styled case and
this Non-Disclosure Agreement.
By executing this agreement and obtaining access to the Source Code or other
Confidential Information, I consent to the jurisdiction of this Court for purposes of the

' '

enforcement of this agreement and this Court's Protective Order for the enforcement of
this agreement.

Ex~on: -------------(Date)

Subscribed and sworn before me
this _ _ dayof
, 2010.
Notary Public

(Signature)

PROTECTIVE ORQER
WHEREAS, this Court pursuant to the request of the Defendant(a), the State of
Florida and CMI,Inc. a Kentucky Corporation, enters this protective order concerning a
controlled viewing of the Source Code for the Intoxilyzer 8000 running software version
8000.27, and the Court being otherwise sufficiently advised,
IT IS HEREBY ORDERED:

2.

3.

4.

5.

1. As used in this Protective Order, the listed terms have the following meanings:
"Attorneys" means counsel of record in this matter;
"Confidential" documents and information are documents or information
desigated Confidetial pursuant to Paragraph 2 herein; and
"Source Code" refers specifically to the Source Code for the Intoxilyzer
8000, .inaufactured by CMI, Inc., of Owensboro, Kentucky, used in the State of
Florida.
A party may designate any document "Confidential," including interrogatory
responses, other discovery responses, or transcripts, based on a good faith belief
that the document constitutes or contains trade secrets or other confidential
information. The Source Code is hereby desigated as Confidential.
All Confidential documents and information shall be used solely for the purposes
of the above-captioned matter. No person receiving such docwnents or
information shall, directly or indirectly, use, transfer, disclose, or communicate in
any way Confidctial couments or information to any person other than those
specified in Paragraph 4 herein.
Access to any Confidtial document or information shall be limited to:
a. The Court and its staff;
b. Attorneys of record and their Jaw firms;
c. Person shown on the face of the document to have authored or received it;
d. Court reporters retained to transcribe testimony;
e. Tbe Parties to this case;
f. Outside vendors (limited to professional copy smvices); and
g. Outside independent persons who are retained by or otherwise assist a
Party or its Attorneys to provide technical or expert services and/or give
testimony in ibis action, and who are not, and have not been, employed by
(as an employee, agent , or consultant) or otherwise affiliated with, sny
manufactorer ()f breath alcohol testing instruments within the preceding
twenty-four (24) months.
Any outside independent person (as defined in Paragraph 4(g) herein) who
receives access to the Source Code or other Confidential information shall
execute a Non-Disclosure Agreement on the form attached at Exhibit A before
receiving access to the Source Code or Confidential Information. In addition, any
Attumey or Party (as defined in Paragraphs 4(b) !llld (e) herein) who receives
access to the Source Code shall also execute a Non-Disclosure Agreement before
receiving access to ther ScOUl-ce Code. Receipt of access to the Source Code

pursuant to this Protective Order shall not constitue or convey any right, title ,
license, or other interest in any portion of the Source Code.
6. Electronic disc!OS\Ife of the So= Code shall occur at CMI's corporate
headquarters in Owensboro, Kentucky, and be governed by the procedures in
Exhibit B. Electronic disclosures will require defense counsel to contact CMI in
writing in order to obtain an approximate schedule, and time frame, within which
the disclosures can be made available.
7. Non-parties producing documents in the course of this action may also designate
documents as "Confidential" subject to the same protections and constraints as the
Parties to this action. A copy of this Protective Order shall be served along with
any subpoena served in connection with this action. All documents and
information produced by such non-parties shall be treated as "Confidential" for a
period of 15 days from the date of their production, and during that period any
Party may designate such documents as "Confidential" puruant to the tenus of
this Protective Order.
8. Any testimony or written report that contains Confidential documents or
in:fonnation will receive the same protections afforded to Confidential documents
themselves. Confidenitslity designations for testimony shall be made on the
record or, where appropriate, by written notice to the other Party. It shall be the
responsibility of the Party who noticed the deposition, called the witness, or seeks
to introduce the evidence, to desiganate such testimony or information as
Confidential. The tesimony of any witness (or any portion of such testimony) that
contains Confidential infrmation shall be given only in the presence of persons
who are qualified to have access to such information pursuant to Paragraph 4
herein.
9. Any party or non-party that inadverently fails to identify documents or
infurmation as Confidential in accordance with this Protective Order shall upon
discovery of its oversight, promptly provide wlittennotice ofthe error and
substitute appropriately designated documents or information. Any Party
recieiving notice of improperly designated documents or information shall act
inunediately to retrieve such documents or information from persons not entitled
to receive such docwru:nts or informations and shall return the improperly
designated documents or information to the producing Party.
10. Any document designated Confidential or containing Confidential information
that is filed with this Court, including any expert report, shai1 be filed under seal.
Any Confidential information shall be redacted from such document or report
befure it is made publicly available.
11. No action taken in accordance with this Protective Order shall he construed to he
a waiver of any claim or defense in the action or of any position as to
discoverability or admissiblility of any evidence in the case.
12. The Obligations imposed by this P1·otective Order shai1 survive the termination of
the above-captioned matter.
l3. Any violation or breach of the terms and conditions set forth in this Protective
Order shall be grounds for any appropriate sanctions availaible under the law.
IT IS SO ORDERED:

Dated: _ _ _ _ __
County Court Judge

'

'
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Edward G. Guedes
From:

Leslie Sammis [lsammis@sammislawfirm.com]

Sent:

Thursday, July 22, 2010 9:53 PM

To:

Edward G. Guedes

Cc:

Barfield, Laura; garcia_c@sao13th.com; jsammis@sammlslawfirm.com; Pat WHITAKER

Subject:

Re: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough
County, FL

Importance: High

Mr. Guedes,
What good would a conference call do if CMI is unwilling to response to Dr. Myler's request in writing
in advance? Certainly, responding in writing would make the conference call more productive.
I'll ask you directly, do you know ifCMI is in possession of the material contained in Dr. Myler's
request?
According to it's website, CMI is a subsidiary company ofMPD, Inc.
CMI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories
Limited (based in Barry, Wales, United Kingdom) and MPD PTE LTD (based in
Singapore). According to the website for MPD,lnc., Lion Laboratories Limited manufactures a broad
range of breath alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion)
and infrared spectrometry. The website for MPD, Inc., also states that Lion and CMI represent
the "largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized." Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted
version of the software?
So don't you think it is possible that CMI only has an encrypted version of the source code? Laura
Barfield is in possession of only an encrypted version of certain Florida specific software. In fact, Dr.
Myler traveled to Tallahassee only to find out that the only thing available was an encrypted version of
certain software, So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. If
CMI and FDLE didn't know that only an encrypted version of the software was available, then that must
mean that CMI doesn't possess an unencrypted version (or will eventually claim not to possess it).
Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source
code? What if the unencrypted version of the source code is in the United Kingdom or Singapore?
In fact, your own website says that you represent a "multi-national corporate manufacturer" of breath
testing equipment. Let's find out if an unencrypted version of the software is even located in this nation.
Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing
whether it is in possession of the material requested by Dr. Myler at it's facility in Kentucky? Then ask
them if they are willing to release it. If so, ask them what terms and condition they would impose on the
exchange. Put that in writing first, then any other issues can be discussed in the conference call.
Sincerely,
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Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602
On Ju122, 2010, at 12:19 PM, Edward G. Guedes wrote:
We are running Into scheduling problems with Mr. Hyman and Dr. Myler In tarms of holding our
conference call. Pat Whitaker is continuing to try to schedule something. Ms. Sammis, since you
are working with Dr. Myler as well, I'm open to suggestions how we make this conference call
happen sooner rather than later.
Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We
attempted precisely that when Mr. Hyman provided us with a very similar (if not identical) list of Dr.
Myler's "needs" and ended up having a whole host of questions from one side or the other that
none of the lawyers could answer. When you write thai "CMI, Inc. will either respond in writing to
that inquiry w~hin the time allotted or it will refuse to do so," that's not entirely accurate. CMIIs not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a
manner that potentially resolves Issues for everyone involved.
If, however, the August 2 deadline is "inflexible" and additional time cannot be obtained, and we are
not able to schedule the necessary conference call before then, then CMI will respond to the best of
its ability expressing Hs position as clearly as possible. CMI will continue, notwithstanding any
premalure response, to continue to try to reach an understanding with Dr. Myler and relevant
defense counsel with respect to a forensic examination of the source code.
Regards,
Ed Guedes

WEISS
SEROTA

HELFMAN

PASToRIZA
COLE&
. BONISKE, P.L.

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Scrota Helftnan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www.ws!Haw.com
Tel: (305) 854-0800
Fax: {305) 854-2323

riJ Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you
are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notifY the sender
inunediately by telephone (305) 854-0800 or by return e-mail and delete the message. along with any
attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
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inform you that any U.S. federal tax advice contained in this communication (including any attachments),
unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of(1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or

recommending to another party any matters addressed herein.

e---·-·· - - - - - - -

From: Leslie Sammis [mailto:lsammls@sammislawf!rm.caml
Sent: Monday, July 19, 2010 8:51 PM
To: Edward G. Guedes

Cc: Barfield, Laura; garcia c@sao13th.com; jsammis@sammlslawf!rm.com; Pat WHITAKER
Subject: Re: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines
in Hillsborough County, FL
Importance: High

Dear Mr. Guedes,
The Courts in Hillsborough County have proposed a more direct
approach. The State of Florida has been ordered to make the following inquiry ofCMI:
1. Wbctber CMI, Ioc., is in poareuion of any or all of the soun:e code materials listed in Defendant's Exhibit "B":
2. Whether CMJ, Inc., is willing to release any or all of tho soun:e code materials requested in Defendant's Exhibil "B"; and
3. Tbc terms and conditions under which CMl, Inc., is willing to release any or all of tho source code materials 1'\':queatcd in Defendant's
Exhibit "B".
4. AIWitiDDIIlly, in the went CMI,Inc., is unwilling to release any or ell of the tauroe code materials listed in Defendant's Bxhlbi£ "B," the terms
and COllditiOO!l under which CMI, Inc., is wiUing to releaae any other infonnation related to the source code and specifically, what that information
will be.
CMI,l11e., will either respond in writing to that inquiry within the time alloted or It will refuse to do so, Either way, the Courts
i11Hi11sborough County will then be able to evaluate Laura Barfield1s tcs.1imony that CMI is willin& to releue the: soui\le oodato Dr. Myler.
Please farwan:l Dr. Myler's request as listed ir1 Defendant's Exhibit "B" to CMl Since you represent a "multl~national corporate mat~ufacturer," I
am sure that you understand the importance of first determining whether the i.lems listed in Defflndant's Exhibit "B" are physically in CMI's
poasosaion at it:!J facility in Kentucky. lfSI'I, detennining whal souree ~ode: material will be provided to Dr. Myler and the tenns under which it will
be provided Jbould be quite easy for CMI to articulate in writing. Additionally, by addressing the State of Florida's inquire in writittg, CMI will
also help fitcilitate a more meaningful discussion between Dr. Myler and CMI's software enalneer for the yet to be acheduled conference call.
1 will not participate in the conf'oronco call. Instead, I will wait for the State o(Florida to file a copy nfCM111 written response to its inquil)' within
the time allowed by the Courts in Hillsborough County.
Sincen:ly,

Lealie s.nmis
Sammis Law Fimt, P.A

1005 N. Marlon St.
FJ~ 33602

Tampa,

813~2SO-C500

On Jull9, 2010, at 5:31PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have
been engaged in ongoing discussions with ASA Pal Whitaker and attorney Stuart Hyman
in Seminole County to try to resolve the mechanics of conducting the forensic examination
in Owensboro, KY. The next step in the process was to be a telephone conference wilh Mr.
Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed.
As Mr. Hyman and I quickly learned, the attorneys lack the expertise to meaningfully discuss what's
needed without also having the experts participate in the discussion. We found ourselves asking
questions of each other that neither of us knew the answer to. CMI has agreed to make Its chief
engineer available for a telephone conference to discuss with Dr. Myler directly what he perceives
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is necessary.
I e-malled ASA Whitaker last week to find out when this call could take place, but I have not yet
heard back from him. It's quite possible that he's trying to arrange the date and time for the call
wnh Mr. Hyman. I've copied Pat on this a-mail so he knows this issue is arising also
in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without CMI's participation- is
somewhat arbitrary, but we will endeavor to meet it in order to keep this process moving forward. I
would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line,
after which the parameters of an inspection can be intelligently addressed, than submit an
incomplete response by the deadline (assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the
CMI engineer, I don't see that that would be a problem. The primary purpose of the call, though, is
to have those individuals who have the technical expertise converse directly with each other about
Dr. Myler's needs.
Regards,

Ed

Edward G. Guedes

WEISS

SEROTA
HELFMAN
PASTORIZA
COLE&:
. BONISKE, PL.

Partner
Board Certified in Appellate Practice
Weiss Serota Helfinan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134

www.wsh-laW.CO!Jl
Tel: (305) 854-0800
Fax: (305) 854-2323

ri'J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain
information which is legally privileged, confidential and exempt from disclosure. If you are not the
Intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any
action or reliance on this communication is strictly prohibited. If you have received this e-mallln
error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and
delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular
230, we infonm you that any U.S. federal tax advice contained in this communication (including any
attachments), unless otherwise specifically stated, was not intended or written to be used, and
cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any matters addressed herein.
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From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]
Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes
Cc: 'garda c@sao13th,com'; 'lsammls@sammislawflrm.com'; 'jsammis@sammislawfirm.!:Q!D.'
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL

Importance: High

Mr. Guedes,
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard
in Hillsborough County on July 16th. Ms. Leslie Sammis (or Mr. Jason Sammis)
is the defense counsel and has attached the items Dr. Mylar is requesting
when viewing the source code at CMI in Kentucky. These are the same, or
similar, items being requested by the defense for the source code viewing,
also at CMI in Kentucky, being set up through Judge Herr's verbal order out
of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the
items listed below, as well as to begin facilitating the source code viewing by
the defense? I believe it would be easier if the counsel for both sides
worked directly with you in reference to this. I will remain available to assist,
if or when necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia,
representing the State, to answer the questions or needed information for
the defense listed below.
Thanks,
Laura

From: Garcia, Candace A. [mailto:Garcia C@SA013th.com]
Sent: Sunday, July 18, 2010 4:26 PM
To: 'Leslie Sammis'; Barfield, Laura
Cc: tsammi5@.liammislawfirm.com; Murattl, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines
In Hillsborough County, FL
As a follow up to Leslie's email below and to hopefully clear up any confusion on your part lauramy understanding of the Judges' Order on Friday was that CMI (through it's Florida counsel) will
now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's
request for information from CMI. CMI is then required to respond, within 15 days of last Friday,
with it's offer as to what information it Is willing to make available. I really do not believe the
Court's Order is any more complicated than that.

7/28/2010

Page 6 of8

August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day)Deadline for the State of Florida to provide CMI's response to Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline Is rolled over to next business day)Sammis Law Firm's deadline to provide it's response to CMI's response (the five day response
period will begin to run on the date that CMI's response is provided Sammis law Flrm .... so if CMI's
response Is provided on July 23, the Sammis law Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's
Instructions on Friday. I would like to see a draft of your proposed Order before it Is presented to
the Court, as it should reflect what our collective understanding of what the Judge's ruling was.
Feel free to email it to me at this address, as that will be the most expeditious way to get this
done. I look forward to seeing the Order in the next couple days.

From: Leslie Sammis [maJito:lsammis@sammjslawflrm.com]
Sent: Sunday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garda, candace A; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attomey and the Intoxllyzer 8000 Machines
in Hillsborough County, FL

Laura Barfield,

I do need additional information from you. As I understood the court's order from June
16th, the State of Florida has 15 days to file a written response addressing the issue of
whether CMI is willing to release the source code to Dr. Myler and the exact terms under
which such an exchange would occur. So if you have never asked CMI about the terms
under which they would release the source code, the Stste of Florida is now required to do
so.
I suggest that you write CMI a
letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must
find out as a preliminary matter if CMI is in possession of each piece of material requested
by Dr. Myler. IfCMI is in possession ofthe material requested by Dr. Myler, then I
suggest that you ask CMI under what terms they would be willing to release such
information to Dr. Myler. If CMI is not in possession of the material requested by Dr.
Myler, then you have an obligation to find out which of the items listed below is not
possessed by CMI and report your fmdings to the Court.
If CMI is willing to release the source code as you indicated under oath in open court, then t
hey better be willing to articulate their position in writing within the next 15
days. I will eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602
ls!!rn!llis@sammislawfinu.com
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[Defendants' Exhibit "B"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of
defendants in the State of Florida who have been subjected to evidence produced by these
machines, the following will be necessary:

I. The source code versions for all software that has run in Florida Intoxilyzers to
date to include unapproved versions that were used in Florida during pre-approval
stages.
2. Source code compilation documentation as well as any data files required to
produced compiled applications for the Intoxilyzer 8000 as it is used in Florida. This
being the requisite compilation data to produce the files contained on distribution
CO's as well as executable application files as intended to be downloaded for use
in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and
source code control purposes. Additionally, any source code control data files.
4. Any specialized applications developed for use with the compilation, distribution
and evaluation, to include simulators, of the Florida Intoxilyzerprograms. If these
applications were produced in-house and have bearing on the analytical or reporting
aspects of the machine, then the source code used to produce them will be required
as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer
software.
6. Specifications for source code development software to include any IDE's,
compilers, assemblers or other commercial software utilized to process the Florida
lntoxilyzer source code. If any tools are no longer available then these must be
supplied, along with any requisite installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional
information from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Historic District
Beaumont, Texas 77702
ht!p:lfwww,myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: This e-maD Is intended for the addressee(a) only and may contain privileged or confidential
Information. If you have receivad this e-mail in error, please send a notification immediately by e-mail.
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Harley R. Myler, Ph.D., P.E. Invokes privileges Incorporated into Exemption 5 of the Freedom of Information
Act, 5 U.S. C. • 552(b)(5). This message should not be construed as a flnal opinion unless otherwise stated.

On Jull7, 2010, at 10:57 AM, Barfield, Laura wrote:
The contact Information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305) 854-0800
Fax: (305) 854-2323
Email: EGuedes@wsh-law.com
Please let me know If you need any additional information.
Thanks,

Laura
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Edward G. Guedes
From:
Sent:

Pat WHITAKER [PWHITAKER@sa18.state.ft.us]
Monday, July 26, 2010 2:33 PM

To:

Edward G. Guedes

Subject: RE: Judge Eriksson's order authorizing subpoenas to be issued toCMiagent

Ed, I just got word from Hyman that he will not be able to participate In the phone call on July 28th. August
2nd is still available at 4:30 p.m. Will that work for you and the CMI engineer?
Pat Whitaker
Misdemeanor Division Chief
101 Bush Boulevard
PO Box8006
Sanford, FL 32772-8006
( 407) 665-6404
Fax# (407) 665-6420
pwh!taker@sa18.state.fl.us
>>>"Edward G. Guedes" <EGuedes@wsh-law.com> 7/26/2010 12:54 PM >>>

Pat,
Who is coordinating the call on Wednesday? Should I call you or do we need to set up a conference line?
Ed

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134

www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

.,A Think before you print
This message, together with any attachments, is Intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you
are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on
communication Is strictly prohibited. If you have received this e-mallln error, please notify
Immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along
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attachments.
Tax Advice Disclosure: To ensure compliance with requirements Imposed by the IRS under Circular 230, we
Inform you that any U.S. federal tax advice contained In this communication (including any attachments), unless
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein.

From~ Pat WHITAKER [mailto:PWHITAKER@sa18.state.fl.us]
Sent: Wednesday, July 21, 2010 9:13AM
To~ Edward G. Guedes
Subject: Judge Eriksson's order authorizing subpoenas to be issued to CMI agent

Ed, I would like to speak with you concerning the cases included in your writ of cert in Seminole County. I may
want to attempt to remove some of the cases included In teh writ so the State can proceed without using the
Intoxilyzer results. Please call me when you get a chance. 407-665-6404 or cell: 407-415-7859.
Pat Whitaker
Misdemeanor DMsion Chief
101 Bush Boulevard
PO Box 8006
Sanford, FL 32772-8006
( 407) 665-6404
Fax# ( 407) 665-6420
p<,ybitaker@sa18.state.fl.us
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Thursday, August 05, 2010 12:07 PM

To:

Garcia, Candace A; Barfield, Laura

Subject:

Update re Source Code Examination

Importance: High
Candace and Laura,
On August 2, 2010, CMI's chief engineer held a 90-minute conference call with Stuart Hyman, Dr. Harley Myler,
Steven Daniels and myself to discuss the parameters of a possible forensic examination of the source code at
CMI's headquarters in Kentucky. During the call, Dr. Myler and CMI's engineer discussed the details of Dr.
Myler's needs in order to ensure that CMI understood fully what he was seeking. At the conclusion of the call which I believe was very productive- Mr. Hyman indicated that he was looking to coordinate with defense
counsel from around the state to work out final details in the hopes of developing an examination model that
would work statewide. He also indicated that there was an upcoming meeting of the criminal defense bar at
which this subject was going to be discussed extensively.
From CMI's end, we are in the process of reviewing our notes from the call and determining what can and cannot
be accomplished and under what conditions. Mr. Hyman intends to apprise the judges in Seminole County that
the process of finalizing an "arrangement" might take 30 days, in order for both sides to have sufficient time to
consider options. I would copy Mr. Hyman on this e-mail, but he does not use e-mail (according to him). You
should feel free to confirm any of these details with his office, though.
I am hopeful that CMI will be ready with its position sooner than 30 days, but we're only one party, as compared
with the various defense attorneys with whom Mr. Hyman may need to consult By the same token, I don't want
to report CMI's position prematurely in Hillsborough County before Mr. Hyman and Dr. Myler have had the benefit
of conferring with the appropriate individuals.
Please keep me informed of any additional proceedings in Hillsborough County. I was to be as responsive as
possible to the judges there, while at the same time respecting the interests of the defense bar and judges in
other areas of the state as we strive towards a possible solution.
Regards,
Ed

WEISS
SEROTA
HELFMAN

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134

BONISKE, PL.

Tel: (305) 854-0800
Fax: (305) 854-2323
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This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding penalties under the Internal
Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.comj

Sent:

Wednesday, August 18,2010 7:27AM

To:

'Garcia, candace A.'; Barfield, Laura

Cc:
Subject:

Muratti, Renee
RE: Contact Information for CMI Attorney and the lntoxilyzer 8000 Machines in Hillsborough County. FL

Attachments: image001.Jpg
Good morning!
A brief update as to where things stand. I anticipate having CMI's position regarding the source code examination by the 24th, addressing Dr. Myler's various
requests. I won't know by then what Mr. Hyman's position will be, but I should be able to transmit CMI's supplemental response by then.
You should also be aware that I will be appearing at a hearing on August 30 in Sarasota County to address this same issue. I intend to communicate to the court
there the same position we'll be communicating to you.
Should you have any questions, please don't hesitate to contact me.
Regards.

Ed

WEISS

SEROTA

HELFMAN

PASTORIZA
COLE &

BONISKE, P.L.

J;

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www wsh-lnw com
Tel: (305) 854-0800
Fax: (305) 854-2323

Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain infonnation which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error. please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we infonn you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Garcia, candace A. [mallto:Garcla_C@SA013th.com]
Sent: Wednesday, July 28, 2010 2:00 PM
To: Edward G. Guedes
Cc: Murattl, Renee
Subject: RE: COntact Infonnatlon for CMI Attorney and the Intoxltyzer 8000 Machines In Hillsborough county, FL
419 North Pierce Street
Tampa, Florida 33602

YotJ can send everything to my attention and it will get to me. Thanks for your continued cooperatlon on thisl

From: Edward G. Guedes [mallto:EGuedes@wsh-law.com]
Sent: Wednesday, July 28, 2010 1:56PM
To: Garda, candace A.
Cc: Murattl, Renee
Subject: RE: COntact Infonnatlon for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough COunty, Fl
Candace,
Could you provide me with your mailing address, please?
Thanks!

Edward G. Guedes
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Partner
Board Certified in Appellate Practice
Weiss Serota Hclflnan Pastoriza Cole & Boniske, P.L,
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
!,Y.WW.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

J;

Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain infonnation which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient. you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e--mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we infonn you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Garcia, Candace A. [mallto:Garda_C@SA013th.com]

Sent: Tuesday, July 27, 2010 8:41AM
To: Edward G. Guedes; Barfield, Laura
Cc: Pat WHITAKER; Muram, Renee
SUbject: RE: contact lnfonnatlon for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL
Ed -I think your suggestion of preparing a preliminary report for the Court explaining CMI's efforts in coordinating a meeting is great and I would like to go
ahead and to do that. I think these judges will appreciate the update and see that a sign in the right direction towards some sort of resolution. I suspect defense
counsel will take issue with the adequacy of what we provide to the Court on that date, but frankly 1don't think the judges will.
From: Edward G. Guedes [matlto:EGuedes@wsh-law.com]
Sent: Monday, July 26, 2010 5:26PM
To: Barfield, Laura; Garcia, Candace A.
Cc: Pat WHITAKER
SUbject: RE: contact Infonnatlon for CMI Attorney and the Intoxllyzer 8000 Machines In Hlllsborough COunty, FL
I'm alerting you both to what to expect re CMI's response in Hillsborough County. Despite my best efforts (and Pat Whitaker can vouch for this). I received an email today from Pat informing me that Stuart Hyman could not participate in the conference call which had been scheduled for the 281h at 12:30. Consequently,
the call is being postponed until August 2 at 4:30 p.m. That will not leave CMI sufficient time to provide a meaningful response to the State regarding the
examination of the source code. There is no way for me to process with CMI all the information obtained during the call so as to formulate a formal position
regarding what CMI is willing to provide and under what conditions. and still meet the August 2 deadline.
I'm happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the Information that Dr. Myler
is requesting, explain that there is actually an ongoing examination of the source code at CMI at this very moment, but that because of scheduling delays with Dr.
Myler and Seminole County defense counsel, we have not been able to iron out the details before the court-imposed deadline expired.
It is up to the State if it wishes to obtain relief from the court with respect to the August 2 deadline. If so, please let me know and I will refrain from preparing the
preliminary report. Otherwise, you'll get a preliminary report shortly before August 2 with a more substantive report as soon thereafter as possible.
Regards,
Ed

Edw•rd G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Scrota Hclfinan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www wsh-law rom

Tel' (3051854-0800
Fax: (305) 854-2323

Jl Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain infonnation which is legally privileged, confidenti~l a~d e?'em~t from di;;c.losure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or re.liancc on this commumcatlon ts s~ctly prohtbtted. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along w1th any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we infonn you that any U.S. federal tax advice contained in t.hi.s
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot b7 used, for the purpose of (I) av01dmg
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed heretn.
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From: Leslie Sammis [mallto:lsammiS@Sammislawflrm.com]
Sent: Thursday, July 22, 2010 9:53PM
To: Edward G. Guecles
CC: Barfield, Laura; garcla_c:@sao13th.com; jsammls@sammlslawflrm.com; Pat WHITAKER
SUbject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines In Hillsborough County, FL

Importance: High

Mr. Guedes,
What good would a conference call do ifCMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly, responding in writing
would make the conference call more productive.

I'll ask you directly, do you know ifCMI is in possession of the material contained in Dr. Mylets request?
According to it's website, CMI is a subsidiary company ofMPD, Inc.
CMI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories Limited (based in Bany, Wales, United Kingdom)
and MPD PTE LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad range of breath
alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion) and infrared spectrometry. The website for MPD, Inc., also
states that Lion and CMI represent the "largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized." Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted version of the software?
So don't you think it is possible that CMI only has an encl)'pted version of the source code? Laura Barfield is in possession of only an encrypted
version of certain Florida specific software. In fact, Dr. Myler traveled to Tallahassee only to find out that the only thing available was an encrypted
version of certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. lfCMl and FDLE didn't know that
only an encrypted version of the software was available, then that must mean that CMI doesn't possess an unencrypted version (or will eventually
claim not to possess it).
Why should anyone assume that CMI is even capable of releasing an unencrypted versiOn of the source code? What if the unencrypted version of the
source code is in the United Kingdom or Singapore?
In fact, your own website says that you represent a "multi-national corporate manufacturer" of breath testing
equipment. Let's find out if an unencrypted version of the software is even located in this nation.
Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it's facility in Kentucky? Then ask them if they are willing to release it. If so, ask them what terms and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.
Sincerely,
Leslie Sammis
Sammis Law Finn, P.A.
1005 N. Marion St.
Tampa, FL 33602
On Jul 22, 2010, at 12: 19 PM, Edward G. Guedes wrote:

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our conference call. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well. I'm open to suggestions how we make this conference call happen sooner rather than later.
Simply forwarding Or. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar (if not identical) list of Or. Myler's "needs" and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
When you write that HCMI. Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so," that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.
If. however, the August 2 deadline is "inflexible" and additional time cannot be obtained. and we are not able to schedule the necessary conference call before
then, then CMI will respond to the best of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.
Regards,
Ed Guedes
Edward G. Guedes
Partner

Practice

WEISS

Board Certified in Appellate

HELFMAN

2525 Ponce de Leon Blvd .. Suite 700
Coral Gables, FL 33134
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ti:J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain infonnation which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e·mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we infonn you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:lsammis@sammjslawfinn.coml

5ent: Monday, July 19, 2010 8:51 PM
To: Edward G. Guedes

Cc: Barfield, Laura; garcia c@saol3th COO]: isammis@sammlslawflrm.com: Pat WHITAKER
SUbject: Re: Contact Infonnatlon for CMI Attorney and the Intoxllyzer 8000 Machines In Hillsborough County, FL

Importance: High

Dear Mr.

Guedes,

The Courts in Hillsborough County have proposed a more direct approach. The State of florida has been ordered to

make the

following inquiry of

CMI:
l. WbelllerCMI, Inc., i1 in posoQSion of•y onll ofthesoun:e code mllerialoliatcd in Oo::fend...tS E~hibit "B";
2. Wbetber CMI, Inc., ill williiiJ 10 rdcac any or ell oftheaource(:Ode materilila requested in Defend1nl'• E~hibit "B"; and
~-The term• 1nd condition:~ under which CMI, lno:;., i1 willi111 to -n:leueany or .II of the soun:ecode mllerials requmed in Ddendlllll's Exhibit "B",
4. Additionally, in the event CMJ, Inc., is unwillint to releae any or all oftheaoun:e code mllerials liilttld in Ddaldant's Exhibit "B," the tcmn5 and conditions under which CMI, Inc., is willing to reiCIIIIe lilly other infunnation related to
tbe sov.n:e(ode 1nd spe.::ifocally, whlll that infonnlltion will be.

CMI, Inc., will either m~pond in writiiiJ to th.lt inquiry within the time allotcd or it will refuR to do so. Eithn-wl)', the CowTII in Hillsborollth Coullly will then be able to evalullle Laura Barfield's tesrimony thll CMI is willing to releue
to Dr, Myler,

th~ SOUIU cod~

Plc:ase forward Dr. Myler's request as listed in Ddmdant's Exhibit "B" to CML Since you rtpTae11t a"multi·DIIional corporate manufacturer," lam sure that you undei'SUind the imponance of first detennining whetherthe items listed in
Defendant's E~hibit "8" •n:: physic:ally in CMI's possasion at its facility in Kemucky. lfso, determining whlll soun:e code mlllerial will be provided to Dr. Myler and thetcmns under which it will be providM should l>cquite easy for CM!
to articulate in writillj. Additionally, by addressint the State of florida's inquire in writint. CMI willalw help f'llcilime 1 mo~ meaniiiJful discussion between Dr. Myler and CMI's software entincerforthey~ to be scheduled conference
c:all.
I will not partitipflt( in the conference e~~ll. lnstelld,l will wail fortbe Shlle of florida to file a ropy ofCMI's written respo!IS4! to its inquiry within the time allowed by the Courts in Hillsborough County.
Sincen::ly,
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, fL ~~602

K1H50-MOO

On Jul 19,2010, at 5:31PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and I
quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make Its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.
I e-mailed ASA Whitaker last week to find out when this call could take place, but I have not yet heard back from him. It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue Is arising also in Hillsborough County.
The response deadline apparently imposed on CMI in this case- without CMI's participation- Is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. I would"much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline {assuming we can't meet the deadline, which I remain hopeful
we can).
If defense counsel in this case would like to listen in on the conference call with Or. Myler and the CMI engineer, I don't see that that would be a problem. The
primary purpose of the call, though, Is to have those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.
Regards.
Ed

. .WEISS

8/18/2010

Edward G. Guedes
Partner
Board Certified in Appellate Practice
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2525 Ponce de leon Blvd., Suite 700
Coral Gables, FL 33134
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Tel: (305) 854-0800

Fax: (305) 854-2323

j; Think before you print
This message, together with any attachments, is Intended only for the addressee. It may contain information which Is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error. please notify the sender Immediately by telephone (305) 854-0800 or by retum e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we infonn you that any U.S. federal tax advice contained
In this communication (including any attachments), unless otherwise specifically stated, was not Intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the lntemal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Barfield, Laura [mailto:LauraBarfle!d@fdle.state.fl.usl
Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes
CC: •garcia c@saot3th.com'; 'lsammis®sammlslawflrm com'; 'isamm!s@gmmlslawflrm.com'
SUbject: FW: Contact Information for CMI Attorney and the Intoxl1yzer 8000 Machines In Hillsborough COunty, FL
Importance: High

Mr. Guedes,
Please refer to the attached emails below.
Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16th Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.
Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for bath sides worked directly with you in

reference to this. I will remain available to assist, if or whe_n necessary, as well.
Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.
Thanks,

Laura
From: Garcia, candace A. [mailto:Garcja C@SAOJ3th.com]
Sent: Sunday, July 18, 2010 4:26PM
To: 'Leslie 5ammls'; Barfield, Laura
Cc: lsammis®sammlslawfirm.com; Murattl, Renee; Covington, Douglas
Subject: RE: COntact Information for CMI Attorney and the Intoxllyzer 8000 Machines In Hillsborough COunty, FL
As a follow up to Leslie's email below and to hopefully clear up any confusion on your part laura- my understanding of the Judges' Order on Friday was that
CMI (through it's Florida counsel) will now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information
from CMI. CMI is then required to respond, within 15 days of last Friday, with it's offer as to what information It is willing to make available. I really do not
believe the court's Order is any more complicated than that.
August 2 (hard deadline falls on a weekend so de.adline is rolled over to next business day)- Deadline for the State of Florida to provide CMI's response to
Sammis Law firm
August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day)- Sammis Law Firm's deadline to provide it's response to CMJ's
response (the five day response period will begin to run on the date that CMI's response is provided Sammis Law Firm .... so if CMI's response is provided on July
23, the Samn,is Law Firm's response will be due no later than July 30)
Leslie- My understanding was that you would be drafting an Order which reflects the Court's instructions on Friday. I would like to see a draft of your proposed
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Order before it is presented to the Court, as it should reflect what our collective understanding of what the Judge's ruling was. Feel free to email It to me at this
address, as that will be the most expeditious way to get this done. I look forward to seeing the Order in the next couple days.

From: Leslie 5ammls rmallto· !sammls@sammlslawfirm.coml
Sent: SUnday, July 18, 2010 12:34 PM
To: Barfield, Laura
Cc: Garcia, candace A.; isamm!s@sammislawtlrm.com
SUbject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines In Hillsborough County, FL

Laura Barfield,
I do need additional information from you. As I understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is wilting to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do so.
I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which I have attached below. You must find out as a preliminal)' matter ifCMI is in possession of each piece of material
requested by Dr. Myler. IfCMI is in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. IfCMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.
IfCMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. I wi11 eagerly await your response.
Leslie Sammis
Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

lsammis@sammislawfirm com

[Defendants' Exhibit "8"- the list of material necessary for Dr. Myler's analysis]
To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:
1. The source code versions for all software that has run in Florida Intoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.
2. Source code compilation documentation as well as any data files required to produced compiled applications for the Intoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as executable application
files as intended to be downloaded for use in Florida Intoxilyzers.
3. Revision histories detailing changes made to the software for documentation and source code control purposes. Additionally, any source
code control data files.
4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
lntoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them wilt be required as well.
5. Software design documentation and change orders specific to Florida lntoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers, assemblers or other commercial software utilized to
process the Florida lntoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information from CMI, the State of Florida, defendants
counsel or the court is received.

Hariey R. Myler, Ph.D., P.E.
2495 Evalon Street
Oaks Histone District
Beaumont, Texas 77702
http:llwww.mvler.org

409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)
NOTE: ThiS e-mail is Intended for the addressee(s) only and may contain privileged or confidential information. If you have received this e-mail in error, please send a notification
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immediately by e-mail.

Harley R. Myler, Ph.D., P.E. invoKes privileges ii'ICOI'pOI'ated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. t1 552(b)(5). This message should not be construed as a
final opinion unless otherwise stated.

On Jul17, 2010, at 10:57 AM, Barfield, Laura wrote:
The contact lnfonnatlon for the attomey that represents CMI In Florida is as follows:
Edward G. Guedes
Weiss, Serota, Helfman, PastOriza, Cole&. Bonlske, P.l.
2525 Ponce De Leon Boulevard
Suite 700
Coral Gables, FL 33134
Phone: (305)854-DSOO
Fax: (305) 854-2323
Email: EGuedes@WSh-law.com

Please let me know If you need any additional Information.

Thanks,
Laura
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Monday, October 11, 2010 9:39PM

To:

'Wooten, Wayne'; Barfield, Laura; 'Pat WHITAKER'; MTC- Lee Cohen; 'Elizabeth Parker';
'Paunece Hodgerson'; cramey@scgov.net; erica.arend@mymanatee.org; earend@scgov.net;
cliff. ramey@mymanatee. org

Subject:

RE: 5th DCA Ruling - lntoxilyzer 8000 approved; software does not need to be approved but
evaluated by FDLE

Importance: High
Dear colleagues,
As far as CMI can tell, the defense bar has since the September 23 FACDL meeting retreated from its initial offer
to engage in meaningful discussions to arrange for a forensic examination of the source code subject to
appropriate protections. CMI's good faith efforts to engage in such a dialogue (which included providing a
detailed proposed protective order) have been met with silence, at best, or direct rebuke in other instances. In
light of the Fifth District's interpretation of Rule 11 D-8.003 and its unequivocal holdings that (1) the 1-8000 running
version 8100.26 of the software is an approved instrument under Florida's Implied Consent Law, and (2) that new
software revisions do not negate prior approvals of an instrument, the "materiality" findings of so many county
courts with respect to the need for the source code is now profoundly in question. And since the Fifth District's
decision in Berne is the only district court of appeal decision on the subject, it is controlling throughout the state
until such time as another DCA rules to the contrary.
CMI is presently evaluating the significance of this decision and how it will affect its continued efforts at
negotiating an examination of the source code.
Regards,
Ed Guedes

Edward G. Guedes

WEISS
SEROTA

HELFMAN

PASTORIZA
COLE &
BONISKE, PL.

Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.

2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www.wsh-law.com

Tel: (305) 854-0800
Fax: (305) 854-2323

..J.J Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
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disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notifY the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein.

From: Wooten, Wayne [mailto:WWooten@sao9.org]
Monday, October 11, 2010 1:14PM

Sent:

To: 'Barfield, Laura'; 'Pat WHITAKER'; MTC- Lee Cohen; 'Elizabeth Parker'; 'Paunece Hodgerson'
Cc: Edward G. Guedes
SUbject: RE: 5th DCA Ruling - Intoxilyzer 8000 approved; software does not need to be approved but evaluated
by FDLE

Thanks Laura
Will review and see if we want to pull our En Bane back in to reconsider.
Pat
Any progress on the examination issue?
Wayne
-----Original Message-----

From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]

sent:

Monday, October 11, 2010 12:23 PM
To: 'Pat WHITAKER'; MTC- Lee Cohen; 'Elizabeth Parker'; Wooten, Wayne; 'Paunece Hodgerson'
Cc: 'Edward G. Guedes'
SUbject: 5th DCA Ruling - Intoxilyzer 8000 approved; software does not need to be approved but
evaluated by FDLE
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT
JULY TERM 2010

DEPARTMENT OF HIGHWAY
SAFETY AND MOTOR VEHICLES,
Petitioner,

v.

Case No. 5D09-4648

GARY BERNE,
Respondent.

------------------------~'
Opinion filed October 8, 2010
Petition for Certiorari Review of Decision
from the Circuit Court for Orange County
Acting in its Appellate Capacity.
Robin F. Lotane, General Counsel and
Heather Rose Cramer, Assistant General
Counsel, Department of Highway Safety
and Motor Vehicles, Lake Worth, for
Petitioner.
Stuart I. Hyman of Stuart I. Hyman, P.A.,
Orlando, for Respondent.

SAWAYA, J.
The Department of Highway Safety and Motor Vehicles ("the Department")
petitions this court for certiorari review of a circuit court order quashing the decision of
an administrative hearing officer that sustained the driver's license suspension of
Respondent, Gary Berne, after he was arrested for driving under the influence of
alcohol in violation of section 316.193, Florida Statutes (2005). We grant the Petition
and quash the circuit court order.

After he was arrested for driving under the influence of alcohol, Berne submitted
to a breath test on the lntoxilyzer 8000 utilizing 8100.26 software.

The test results

revealed a blood alcohol level in excess of 0.08. As a result, Berne's driver's license
was administratively suspended. Berne subsequently requested and received a formal
review hearing pursuant to section 322.2615(6)(a), Florida Statutes (2005). The facts of
the underlying events that lead to Berne's arrest and driver's license suspension are
clearly explained in the hearing officer's order sustaining the administrative suspension,
and so we will parrot them here.
On July 14, 2006, Trooper Hawkins, of the Florida Highway
Patrol, was dispatched to a crash involving Mr. Berne. After
completing the crash investigation, Trooper Hawkins read
Mr. Berne his Miranda Rights at which time he admitted to
driving the vehicle that was involved in the crash. Trooper
Hawkins detected the following: the odor of alcohol emitting
from his breath, he swayed while standing, and his speech
was slurred. Mr. Berne admitted to consuming two glasses
of wine prior to driving.
Mr. Berne consented to the following field sobriety exercises:
Horizontal Gaze Nystagmus, walk and turn, finger to nose,
and one leg stand. Mr. Berne did not maintain his balance
nor follow instructions throughout.
Mr. Berne was placed under arrest for DUI and transported
to the Orange County DUI Breath Testing Center. Mr. Berne
submitted samples of .137 and .131. Mr. Berne's privilege to
operate a motor vehicle was suspended for six months for
driving with an unlawful alcohol level.
CONCLUSIONS OF LAW AND FACT
1.

The arresting law enforcement officer did have probable
cause to believe that you were driving or in actual
physical control of a motor vehicle in this state while
under the influence of alcoholic beverages or controlled
substances.

2.

You were lawfully arrested and charged with a violation
of section 316.193, Florida Statutes.

2

3.

You did have an unlawful alcohol level of .08 or higher.

Based upon the above findings of fact and the conclusions of
law, the hearing officer concludes that your driving privilege
was properly suspended and is sustained effective October
24, 2006. Your suspension is for a period of six months
effective July 14, 2006 to expire January 13, 2007. Florida
law requires that you surrender all driver licenses. If you
have a license in your possession, please mail it to the
address listed above.
We note, parenthetically, that the hearing officer complied with the proper scope of
review. See§ 322.2615(7)(a), Fla. Stat. (2005); see also Dep't of Highway Safety &
Motor Vehicles v. Mowrv. 794 So. 2d 657, 658 (Fla. 5th DCA 2001 ).
Dissatisfied with the hearing officer's order, Berne availed himself of the right to
have that decision reviewed by filing a petition for writ of certiorari in the circuit court. It
is the third finding and conclusion made by the hearing officer-that Berne had a blood
alcohol level of .08 or higher-that prompted the circuit court to grant the petition and
quash the suspension order. The circuit court explained in pertinent part:
[T]he Petitioner argues that the breath test results obtained
from him were not properly approved since they were
obtained by use of a breath testing machine that had not
been properly approved pursuant to F.D.L.E. Rule 11 D8.003.
Under Florida's "Implied Consent Law," only
approved breath testing machines may be used to establish
impairment, and Florida Administrative Code Rule 11 D8.003 establishes the procedures for the approval of such
machines. State v. Muldowny, 871 So. 2d 911, 913 (Fla. 5th
DCA 2004). In order for an analysis of a person's breath to
be considered valid, the State must show that it was
performed substantially according to the methods approved
by the Department as reflected in the administrative rules
and statutes. Dep't of Highway Safety & Motor Vehicles v.
Russell, 793 So. 2d 1073, 1075 (Fla. 5th DCA 2001 ).

3

The Respondents counter the Petitioner's claims by
asserting that they complied with all applicable FDLE
regulations in the use and inspection of the breath testing
machine. Specifically, the Respondents claim that the
"breath test results are admissible if evidence of the
following is provided by the Department: (1) the breath test
was performed substantially in accordance with [FDLE]
rules, with an approved machine and by a qualified
technician; and (2) the machine has been inspected in
accordance with [FDLE] rules to assures it accuracy." State
v. Donaldson, 579 So. 2d 728, 729 (Fla. 1991 ). The
Respondent refers to the Breath Alcohol Test Affidavit, the
Agency Inspection Report, and the Department Inspection
Report in order to demonstrate compliance with the FDLE
rules and the requirements set out in Donaldson.

Whether or not the Petitioner's breath was tested on
an approved device is at the heart of the instant case.
Despite the Petitioner's best efforts, the hearing officer failed
to consider the discrepancies and problems presented in the
lntoxilyzer approval studies performed in April and May of
2002. Competent substantial evidence existed to demonstrate that these approval studies did not comply with the
requirements of FDLE Rule 11 D-8.003 and FDLE Form 34,
as argued by the Petitioner and noted by the en bane panel
in the Atkins [State v. Atkins, 16 Fla. L. Weekly Supp. 251 a
(Fla. Orange Cty. Ct. June 20, 2008)] case.
Without
independent scientific evidence demonstrating the reliability
of the lntoxilyzer 8000 with software version 8100.26, the
hearing officer should have excluded the Petitioner's breath
test results.
Absent any controlling authority on this point from the
Fifth District Court of Appeal, we find that en bane panel's
decision in the Atkins case to be well reasoned and highly
persuasive. In this specific case, the Petitioner rebutted the
presumption that the Department complied with the
applicable rules and regulations, and the Respondent failed
to adequately meet their burden of demonstrating substantial
compliance. By failing to do so, this Court finds a reversible
error and grants the petition for writ of certiorari.
Our certiorari review of this decision is limited to whether the circuit court
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afforded procedural due process and applied the correct law. See Dep't of Highway
Safety & Motor Vehicles v. Patrick, 895 So. 2d 1131, 1133· (Fla. 5th DCA 2005); Dep't of
Highway Safety & Motor Vehicles v. Perrv. 751 So. 2d 1277, 1279 (Fla. 5th DCA 2000);
Conahan v. Dep't of Highway Safety & Motor Vehicles, 619 So. 2d 988, 989 (Fla. 5th
DCA 1993).
In a formal review hearing, the Department is only required to establish an
unlawful blood-alcohol level by a preponderance of the evidence. § 322.2615(7)(a)3.,
Fla. Stat. (2005); Mowrv, 794 So. 2d at 658. In order to be admissible, the Department
must establish that the breath test administered to determine the blood-alcohol level
was performed substantially according to the pertinent statutes and the methods
approved by the Florida Department of Law Enforcement ("FDLE"), which are
promulgated in the Florida Administrative Code. § 316.1932(1 )(b)2., Fla. Stat. (2005);
see also Dep't of Highway Safety & Motor Vehicles v. Alliston, 813 So. 2d 141, 144 (Fla.
2d DCA), review denied, 835 So. 2d 269 (Fla. 2002); Dep't of Highway Safety & Motor
Vehicles v. Russell, 793 So. 2d 1073, 1075 (Fla. 5th DCA 2001 ); State v. Friedrich, 681
So. 2d 1157, 1163 (Fla. 5th DCA 1996). FDLE has adopted rules implementing the
implied consent law in Chapter 11-D, Florida Administrative Code. Fla. R. Admin. Code
R. 11 D-8; Lanoue v. Florida Dep't of Law Enforcement, 751 So. 2d 94, 98 (Fla. 1st DCA
1999); Friedrich at 1159.

Specifically, rules 110-8.002 through 8.007 incorporate

FDLE's approved techniques and methods and govern how the breath testing machines
must be approved, maintained, and tested. FDLE has also promulgated forms for use
in implementing the implied consent law. Fla. R. Admin. Code R. 11 D-8.017.
Section 322.2615(11 ), Florida Statutes (2005), specifically provides that the
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formal review hearing may be conducted by the hearing officer based upon a review of
the documents relating to the administration of the breath test. See also Alliston. In
order to meet its burden of proof, the Department introduced a Breath Alcohol Test
Affidavit containing the results of Berne's breath test administered on the lntoxilyzer
8000, an Agency Inspection Report, and a Department Inspection Report.
These documents contained all of the statutorily required information necessary
under section 316.1934(5), Florida Statutes (2005), to admit the affidavit containing the
breath test results into evidence and to establish that the lntoxilyzer 8000 used for
Berne's test was properly inspected and maintained, that it performed appropriately,
and that it produced accurate and reliable test results. See. e.g., Dep't of Highway
Safety & Motor Vehicles v. Dehart, 799 So. 2d 1079, 1081 (Fla. 5th DCA 2001) ("The
breath test result affidavit which was submitted in this case, when combined with the
agency inspection report, shows that DHSMV and the local agency substantially
complied with the applicable statutes and rules relating to the inspection and
maintenance of the intoxilyzer used for Dehart's breath test."); Russell, 793 So. 2d at
1076 ("When the breath test result affidavit is considered together with the agency
inspection report, itis clear that both the inspection and the required maintenance of the
machine were performed ... in substantial compliance with the applicable statutes and
rules.").
Once admitted, the affidavit "is presumptive proof of the results of an authorized
test to determine alcohol content of the blood or breath .... " § 316.1934(5), Fla. Stat.
(2005); see also § 316.1934(2)(c), Fla. Stat. (2005) (providing that an individual's test
result of 0.08 or higher is prima facia evidence that the person was impaired); Gurrv v.
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Dep't of Highway Safety, 902 So. 2d 881, 884 (Fla. 5th DCA 2005); Alliston at 142;
Mowry at 659; Russell at 1076. After the affidavit is admitted, the burden shifts from the
Department to the party challenging the license suspension to overcome the
presumption of impairment by showing that the applicable statutes and administrative
rules were not substantially complied with. Gurry at 884; Alliston at 144; Russell at
1076.
Berne attempted to overcome the presumption of impairment by presenting
evidence that the lntoxilyzer 8000 devices used in Florida, including the device that was
used for his test, utilize the 8100.26 software, which is a version of software that he
claims has "never been subjected to an approval study required under FDLE Rule 11 D8.003." He, therefore, argues that the lntoxilyzer 8000 devices in Florida that are now
using this version of software are not approved devices as required under the rule. The
circuit court accepted that argument. Specifically, the circuit found that Berne "met his .
. . burden of rebutting the presumption created by the Department's documentary
evidence that it substantially complied with the rules governing the approval of the
breath testing instrument."

Hence, the circuit court held that "without independent

scientific evidence demonstrating the reliability of the lntoxilyzer 8000 with software
version 8100.26, the hearing officer should have excluded the Petitioner's breath test
results." In holding that lntoxilyzers utilizing this version of software are not approved
devices, the circuit court applied the wrong law.
Florida Administrative Code Chapter 11 D-8 was amended on November 5, 2002,
to specifically add the CMI, Inc. lntoxilyzer 8000 as an approved breath test instrument
for evidentiary use in Florida. That chapter was again amended in 2004 to address
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approval of breath testing instruments. Rule 11 D-8.003, titled "Approval of Breath Test
Methods and Instruments," provides in pertinent part:
(1) [FDLE] has approved the following method(s) for
evidentiary breath testing: Infrared Light Test, also known
as Infrared Light Absorption Test.
(2) [FDLE] approves breath test methods and new
instrumentation to ensure the accuracy and reliability of
breath test results. [FDLE] has approved the following
breath test instrumentation for evidentiary use . . . . CMI,
Inc. lntoxilyzer 8000 using software evaluated by [FDLE] in
accordance with
Instrument Evaluation
Procedures
FDLE/ATP Form 34-Rev. March 2004.

(4) [An FDLE] inspection performed in accordance with Rule
11 D-8.004, F.A.C., validates the approval, accuracy and
reliability of an evidentiary breath test instrument.
(5) [FDLE] shall conduct evaluations for approval of new
instrumentation under subsection (2) in accordance with
Instrument Evaluation Procedures FDLE/ATP Form 34 Rev. March 2004.
(6) The availability or approval of new instruments, software,
options or modifications does not negate the approval status
of previously approved instruments, software, options or
modifications.
Contrary to the assertions of Berne and the holding of the circuit court, an
approval study or "independent scientific evidence demonstrating the reliability of the
lntoxilyzer 8000 with software version 8100.26" is not required by the rule. The rule
specifically provides that the lntoxilyzer 8000 is an approved instrument if it is used with
software evaluated by FDLE in accordance with Instrument Evaluation Procedures
FDLE/ATP Form 34. Roger Skipper, a Department Inspector for FDLE, testified during
the hearing that an approval study with the 8000.26 software was not required by the
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rule and specifically testified that only an evaluation was necessary. He also testified
that a proper evaluation had been conducted with the 8100.26 version of software, and
the Department specifically points to the evaluation conducted on January 4, 2006, in
accordance with the rule and Form 34.

Thus, the lntoxilyzer 8000 is an approved

device in Florida and the software 8100.26 version was evaluated. Finally, paragraph 6
specifically provides that a new software version does not negate the prior approval of
an instrument.
We conclude that the documents introduced into evidence at the hearing
revealed that Berne had a blood-alcohol level in excess of 0.08, which raises the
presumption that Berne was driving while under the influence of alcohol to the extent
that his normal faculties were impaired. Those documents, including the affidavit, were
properly admitted into evidence.

This shifted the burden to Berne to overcome the

presumption by showing that the pertinent statutes and the methods approved by FDLE
that are incorporated into the administrative rules were not substantially complied with.
Instead, Berne attacked the approval of the lntoxilyzer 8000 because it incorporated a
version of software that had not been approved, when all that is required under the rule
is an evaluation. Berne failed to meet his burden of overcoming the presumption of
impairment, and the circuit court applied the wrong law in quashing the administrative
order affirming the suspension of Berne's license. Indeed, the circuit court order clearly
indicates that absent an opinion from this court, the circuit court will continue to apply
the wrong law in future cases of administrative license suspensions involving breath
tests administered on the lntoxilyzer 8000. Accordingly, we grant the petition and quash
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the order under review. 1
WRIT GRANTED; ORDER QUASHED.

EVANDER and JACOBUS, JJ., concur.

1

This court and others have rendered numerous decisions that have granted
petitions for certiorari under similar circumstances. See Department of Highway Safety
and Motor Vehicles v. Falcone, 983 So. 2d 755, 756 (Fla. 2d DCA 2008); Dep't of
Highway Safety & Motor Vehicles v. Patrick, 895 So. 2d 1131, 1133 (Fla. 5th DCA
2005); Alliston at 143-44; Dep't of Highway Safety & Motor Vehicles v. Lazzopina, 807
So. 2d 77, 77 (Fla. 5th DCA 2001 ); Dep't of Highway Safety & Motor Vehicles v. Neff,
804 So. 2d 519, 520 (Fla. 5th DCA 2001 ); Dehart at 1080; Dep't of Highway Safety &
Motor Vehicles v. Cochran, 798 So. 2d 761, 762 (Fla. 5th DCA 2001 ); Mowrv at 658;
Russell, 793 So. 2d at 1076; see also State Farm Florida Ins. Co. v. Lorenzo, 969 So.
2d 393, 398-99 (Fla. 5th DCA 2007) ("Moreover, we note the error could have a
pervasive, widespread effect in other proceedings.").
10
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Barfield, Laura
From:

Edward G. Guedes [EGuedes@wsh-law.com]

Sent:

Monday, May 16, 2011 12:27 PM

To:

'Pat WHITAKER'

Cc:

Barfield, Laura

Subject: RE: Status of Examination of lntoxilyzer 8000 Source Code
Thanks, Pat. Just so you know, Escambia County Judge Dannheisser in State v. Zia just signed onto the notion
of forcing the defendants there to participate in the June examination in Owensboro. He's entering CMI's
protective order and defense counsel is to get on board quickly.

Edward G. Guedes

WEISS
SEROTA
HELFMAN
PASTORIZA
COLE&
BONlSKE, P.L.

Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www.wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

J'l Think before you print
This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or written to be used, and cannot be used, for the purpose of (I) avoiding penalties under the Internal
Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Pat WHITAKER [mailto:PWHITAKER@salS.state.fl.us]
Sent: Monday, May 16, 2011 11:37 AM
To: Edward G. Guedes
Cc: LauraBarfield@fdle.state.fl.us
Subject: Re: Status of Examination of Intoxilyzer 8000 Source Code
I have so notified the county court judges and Judge Alva. I will be giving instructions to the prosecuting
attorneys to ask the court in each case to encourage participation. Thanks for the update.
Pat Whitaker

5117/2011
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Misdemeanor Division Chief
101 Bush Boulevard
PO Box 8006
sanford, FL 32772-8006
( 407) 665-6404
Fax# (407) 665-6420
pwhitaker@sa18.state.fl.us
>>> "Edward G. Guedes" <EGuedes@wsh-law.com> 5/13/201110:28 AM >>>
Dear Colleagues,
The purpose of this e-mail is to bring all of
you up to date with respect to recent
developments regarding CMI's efforts to
provide access to the source code for the
lntoxilyzer 8000 in a meaningful but
nonetheless secure manner that doesn't
compromise CMI's proprietary interests or the
integrity of the State's breath-alcohol testing
program. You should feel free to share this
e-mail with your colleagues.
In Clay, Nassau and Duval Counties, CMI
has agreed to produce (and in Clay County,
has actually produced) the written source
code in searchable PDF format on a secured
flash drive known as an Iron Key. This
approach has been specifically endorsed by
the judges in those counties as constituting
complete compliance with the subpoenas
directed to CMI asking for access to the 18000 source code. In those cases, which all
involved trial rather than discovery
subpoenas, access to the source code in its
native electronic format has been denied.
In Seminole County, Circuit Judge Alva
entered in March CMI's protective order and
directed that an examination of the 1-8000
source code in its native electronic format
take place at CMI's headquarters in
Owensboro, Kentucky. After discussion with
defense counsel (Stuart Hyman), we have
written confirmation that Dr. Harley Myler, a
defense expert routinely retained by
defendants around the state, will conduct an
examination of the source code in Kentucky
on June 9-10,2011, with June 11, 12,16 and
17 reserved for additional possible dates of
examination. We believe this examination
will resolve many of the outstanding issues
that are pending around the state and in
many of your cases.
To maximize the benefit of the examination
taking place in June, we encourage all of you
to "go on record" and alert your judges to
these facts and to strongly encourage (if not
insist) that defense counsel participate in the
examination. To the extent those attorneys
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are employing Dr. Myler's services, all that
would be required to participate in the
examination is the entry of the approved
protective order in each pertinent case, as
well as execution of the form non-disclosure
agreement by each individual (including
counsel) who will have access to the source
code in Kentucky. If, on the other, a different
expert is to be used, CMI would need to
notified of the identity of that expert and,
assuming he or she has not worked for a CMI
competitor within the past several years, a
non-disclosure agreement would have to be
executed by the expert. Many of you already
have seen a sample of the protective order
and relevant exhibits/agreements by virtue of
CMI's having attached them to motions that
have been filed in your jurisdictions. If a
defendant is going to participate in the
examination, however, we would ask that you
notify us so that we may deliver to you the
most current version of the protective order
and exhibits (which include the nondisclosure agreement).
Participation in the examination in Kentucky
is not intended to preclude examination of the
written source code on Iron Key in your
respective counties. If that is the preferred
method for your judges (or if that is to take
place as a precursor to the June examination
in Kentucky), all that would be required would
be a slightly modified protective order that
specifies the nature of the examination to
take place. This would be a protective order
comparable to that entered by the judges in
Clay, Duval and Nassau Counties.
By the same token, CMI's decision to provide
access to the source code should not be
construed as interfering with any legal
strategies or arguments you may wish to
make in your respective cases regarding the
materiality of the source code or other
technical aspects of the lntoxilyzer.
Many of you have reached out to CMI for
assistance in moving your cases forward.
We believe that the foregoing examination
opportunities should address all of those
requests and should hopefully satisfy the
concerns of your judges. I have already met
with a number of you and appeared before
some of the judges in your jurisdictions to
address these very subjects. If appropriate, I
could be available for a status conference or
other organizational meeting, but I would ask
that an effort be made to arrange for a
telephonic appearance, since I suspect I may
be asked to do this a number of times around
the state.
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Of course, I am always available to discuss
with you any concerns you may have.
Regards,
Ed Guedes

Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700
Coral Gables, FL 33134
www.wsh-law.com

Tel: (305) 854-0800
Fax: (305) 854-2323

J;

Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is
strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone
(305) 854-0800 or by return e-mail and delete the message, along with any attachments.
Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein.
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316 East Ninth Street
Owensboro, KY 42303
866-835-0690
www .alcoholtest.com

RECEIVED
APR 13 Z011
FDLE
Alcohol Testing Program

lntoxilvzer® 8000
Compatible External Printers
CMI has tested the following printer brands/models with the lntoxilyzer®
8000 and found them to be compatible:
Samsung ML-1450 (parallel)
Samsung ML-1750 (parallel)
Brother HL-2070N (parallel)
Brother HL-2170W (USB)
Brother HL-5240 (parallel and USB)
Brother HL5250D (parallel and USB)
HP Laserjet 1200 (parallel)
HP Laserjet 1300 (parallel and USB)
HP Laserjet 1320 (parallel and USB)
Pentax Pocket Jet 3Pius (USB, connected internally to OH5 units)
Brother HL-5340 (parallel and USB)
Brother HL 5150DLT (parallel and USB)

Note: Please ensure the printer selected utilizes a printer port compatible with the
lntoxilyzer<~PBOOO it will interface with (i.e. USB or parallel). Newer models using high speed
USB 2.0 are being qualified by engineering.

April2011

Page I of I

Barfield, Laura
From:

Hagan, Pam [pjhagan@alcoholtestcom]

Sent:

Wednesday, April 13, 2011 3:01 PM

To:

Barfield, Laura

Subject:

Printer Compatibility - Updated list

Attachments: 1-8000 Printer Compatability List 4-2011.pdf

Hi Laura,

RECEIVED
APR 1 3 2011
FDLE
Alcohol Testing Program

Attached, please find an updated printer compatibility list.
Pam
Pamela J. Hagan
Technical Sales Manager
CMI, Inc.
316 East Ninth Street
Owensboro, KY 42303
Toll Free: 866-629-9260
Office: 270-685-6294
Cell: 270-748-0805
Fax: 270-685-6678
Email: pjha_g~n@alcoholtest.corn
Web: www.;;~JJ;oiJoltesl~com

Are we connected on Linkedln?

IMPORTANT WARNING: The information in this message (and the documents attached to it, if any) is confidential and may be legally privileged. ft is
intended solely for the addressee. Access to this message by anyone else is unauthorized. If you are not the intended recipient, any disclosure,
copying, distribution or any action taken, or omitted to be taken, in reliance on it is prohibited and may be unlawful. If you have received this message in
error, please delete all electronic copies of this message (and the documents attached to it, if any), destroy any hard copies you may have created and
notify me immediately by replying to this email. Thank you.

4/14/2011
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6618
www.alcoholtest.com

October 13, 2011
Patrick Murphy
Department Inspector
Florida Department of Law Enforcement
Alcohol Testing Program (Rm. A3051)
PO Box 1489
Tallahassee, FL 32302

Dear Patrick,
In response to the question you posed earlier in the week regarding the lntoxilyzer 8000, the
measurement of breath alcohol concentration is not dependent in any way on the measurement of flow
rate or volume. The instruments are designed to measure the alcohol concentration of the sample
provided to them.
As we both know, the protocol utilized by FDLE calls for the testing of sample concentration accuracy
using a NIST traceable standard twice during each breath test, again monthly, and also yearly. Each of
these tests validates the accuracy of the tested instrument.
If you have any further questions, please give me a calL
Thank you,

./

1fJl/J!f
TobyS. Hall
President
CMI, Inc.
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9th St.
Owensboro, KY 42303
316 E.

1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

RECEIVED

July 13, 2012

JUL 21 2012
Ms. Laura D. Barfield, Manager
FDLE- Alcohol Testing Program
PO Box 1489
Tallahassee, FL 32302
RE:

FDLE
Alcohol resu1111 Program

Your Inquiries

Dear Ms. Barfield:
This letter is in response to your request for information regarding two Engineering Change
Notices ("ECNs"): CM04-190 and CM05-073. These ECNs, dated August 2004 and April2005,
respectively, involved changes to the exhaust assembly, CMI part number 021492FL.
ECN CM04-190 covers the addition of the hole in the check valve. The purpose of the hole is to
minimize the affect ofleaks when using a wet bath simulator.
Intoxilyzer 8000s with serial numbers, 80-001173, 80-001175, and 80-001181, were assembled
in January of 2005 and would have had the hole in the check valve from the date of their
manufacture. We have since confirmed that each instrument listed does, in fact, have the hole in
the check valve.
ECN CM05-073 covers a change in screw length in the exhaust assembly.
The purpose of
shortening the screw was for precautionary reasons. It was determined that the original screw
was a little too long (1 mm).
We have confirmed that Intoxilyzer 8000s with serial numbers, 80-001173, 80-001175, and 80001181, do have the shorter screw in place.
These changes do not affect the accuracy or precision of the Intoxilyzer 8000 currently being
utilized in the State of Florida.

~cerely~
''-f-'nfnF'aulki1er
Engineering Manager

INTOXILY'ZER® ... so you can breathe easier
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INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270·685-6678

www.alcoholtestcom ·
July 13, 2012

Ms. Laura D. Barfield, Manager
FDLE- Alcohol Testing Program
POBox 1489
Tallahassee, FL 32302

RE:

Your Inquiries

Dear Ms. Barfield:
This letter is in response to your request for information regarding two Engineering Change
Notices ("ECNs"): CM04-190 and CMOS-073. These ECNs, dated August 2004 and April2005,
respectively, involved changes to the exhaust assembly, CMI part number 021492FL.
ECN CM04-190 covers the addition of the hole in the check valve. The pur(iose of the hole is to

minimize the affect of leaks when using a wet bath simulator.
Intoxilyzer 8000s with serial numbers, 80-001173, 80-001175, and 80-001181, were assembled
in January of ZOOS and would have had tbe hole in tbe check valve from the date of tbeir
manufacture. We have since confirmed that each instrument listed does, in fact, have the hole in
the check valve.
ECN CMOS-073 covers a change in screW length in the exhaust assembly. The purpose of
shortening the screw was for precautionary reasons. It was determined that the original screw
was a little too long (lmm).
We have confirmed that Intoxilyzer 8000s with serial numbers, 80-001173, 80-001175, and 80001181, do have the shorter screw in place.
These changes do not affect tbe accuracy or precision of the Intoxilyzer 8000 currently being
utilized in the State of Florida.

~y~
'-:rfrtan Faulkrler
Engineering Manager

INTOXILY'ZER® ... so you can breathe easier
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TDTRL P.01

Statement of Warranty

New Product Warranty

CMI Inc. warrants that each new product will be free from defects in material and workmanship,
under normal use and service, for a period of one year from the date of invoice to the initial
purchaser. CMI's obligation is limited to repairing or replacing, as CMI may elect, any part or
parts of such product, which CMI determines to be defective in material or workmanship.
Warranty repairs will be performed at the factory or at a factory authorized service center.
The product, or part of the product, considered to be covered by the conditions of this warranty
shall be returned, freight prepaid, in its original shipping container or similar protective
container, to the factory, only after receipt of a Returned Material Authorization number from
CMI. The repaired or replacement part or product will be returned from CMI or the authorized
service center, freight prepaid.
Warranty coverage extends only to the original purchaser and does not include abuse, misuse,
cables, switches or use of the product for other than its intended purpose. This warranty also
does not apply if the product is adversely affected by attaching any feature or device to it, or is in
any way tampered with or modified, without expressed written permission from CMI, Inc.

Repaired Product Warranty

Out of warranty product repairs are warranted for 90 days from the date of repair. This includes
labor and those parts, which are replaced. If additional repair is required within the 90-day
period, there will be a charge for any parts that were not originally replaced. Repairs made
during this 90-day period that are unrelated to the original repair are not covered under the
warranty.

There are no warranties expressed or implied, including but not limited to, other than those
contained in this warranty. In no event shall CMI be liable for any loss of profits or any indirect
or consequential damages arising out of any such defect in material or workmanship.

INTOXILYZER®
•J!:/!!1111,.., - - - - 316 E. gth Street
Owensboro, KY 42303
1-866-835-0690
www.alcoholtest.com

11103

INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

March 9, 2012

Florida Department of Law Enforcement
Alcohol Testing
2729 Fort Knox Boulevard
Building 2
Tallahassee, FL 32308
Attn: Ms. Laura Barfield, Program Manager

Dear Laura,
As per the request of Roger Skipper, I am writing this letter to advise you of the date indicated
on CMI's Engineering Change Notice for the addition of the hole to the check valve located in
the lntoxilyzer 8000 end block. The Notice is dated August 18, 2004.
Should you have further questions, please do not hesitate to contact me.

Brian Faulkner
Manager, Engineering

MAR 2 6 2012
FDLE

Alcohol TesUng Program
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Barfield, Laura
From:

Sent:
To:
Subject:
Attachments:

Triggs, Alan <ACTriggs@alcoholtest.com>
Thursday, January 17, 2013 12:10 PM
Barfield, Laura
Letters
Barfield 1-14-13.pdf; NHTSA Response 12-3.pdf

Laura,
Attached is the response from NHTSA regarding the hole in the check valve and short screw. Also attached is
notification regarding an upcoming change in the 8000. We have submitted the change to NHTSA. We have a verbal
approval. We will let you know when we get the official letter.
Please let me know if it is OK to forward the documents to the TSRPs in Florida.

Alan C. Triggs, Esq.
Corporate CounseVCompliance Officer
CMI, Inc.
(270) 685-6681

1

Barfield, Laura
From:

Sent:
To:
Subject:

Triggs, Alan <ACTriggs@alcoholtest.com>
Thursday, January 17, 2013 2:18 PM
Barfield, Laura
RE: Letters

Laura,
It will be all8000s produced after the evaluation.
Alan C. Triggs, Esq.
Corporate Counsel/Compliance Officer
CMI, Inc.
(270) 685-6681

From: Barfield, Laura fmailto:LauraBarfield@fdle.state.fl.us]

Sent: Thursday, January 17, 2013 1:15PM
To: Triggs, Alan
Cc: Johnson, Ann Marie
Subject: RE: Letters

Alan,
Thanks for the letters. Forwarding them is fine with me.
Will this change take place in new Florida instruments after NHTSA evaluates it?
Laura

From: Triggs, Alan [mailto:ACTriggs@alcoholtest.com]
Sent: Thursday, January 17, 2013 12:10 PM
To: Barfield, Laura
Subject: Letters
Laura,
Attached is the response from NHTSA regarding the hole in the check valve and short screw. Also attached is
notification regarding an upcoming change in the 8000. We have submitted the change to NHTSA. We have a verbal
approval. We will let you know when we get the official letter.
Please let me know if it is OK to forward the documents to the TSRPs in Florida.
Alan C. Triggs, Esq.
Corporate Counsel/Compliance Officer
CMI, Inc.
(270) 685-6681

This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
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INC.
316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685·6678
www.alcoholtest.com

January 14, 2013

Ms. Laura D. Barfield, Manager
FDLE- Alcohol Testing Program
POBox 1489
Tallahassee, FL 32302
RE:

Modification of the Intoxilyzer 8000

Dear Ms. Barfield:
This letter is to inform you of an upcoming change to new Intoxilyzer 8000s that are sold into
Florida. Due to the discontinuation of the paint currently used on the inside of the plastic cover,
CMI has chosen a replacement paint that has the same properties as the current paint.
CMI has submitted the Intoxilyzer 8000 with the new paint to the Volpe Transportation Systems
Center for re-evaluation by NHTSA. CMI will inform you of the results of the re-evaluation
upon receipt.
This change in paint in no way affects the instruments currently in Florida nor will it affect the
precision, accuracy, or performance of instruments that are sold into Florida in the future. If you
have any questions or concerns regarding the change, please feel free to call.

SinA~'

~-

/~{-/~

Alan C. Triggs
Corporate Counsel/Compliance Officer

INTOXIL'YZER® ... so you can breathe easier

AFFIDAVIT OF ALAN C. TRIGGS
CORPORATE COUNSEL FOR CMI, INC.
I, Alan C. Triggs, being duly swom, state:
1. I am over twenty-one (2 1) years old.

2. I am Corporate Counsel and Compliance Officer for CMI, Inc., located at 316 E. 91h Street,
Owensboro, Kentucky 42303.
3. The attached document is the revision history for the Intoxilyzer 8000 used in Florida that
was provided to FDLE, state attomeys, TSRPs, and defense attorneys.
4. There is not a document that details the lines of source code that were changed.

5. The revision history starts at version 8100.13 and goes through version 8100.27. There is not
a revision history for versions 8100.00 through 8100.12.

6. FDLE only has software version 8100.27, which is encrypted. FDLE is not in possession of
software version 8100.26 as it was returned to CMI, Inc. on April6, 2010.
7. CMI Inc. will provide effective access to the unencrypted source code, versions 81 00.26 and
8100.27, at CMI, Inc. in Owensboro, KY in compliance with the Orange County en masse

Order dated September 22,2014 and Orange County Judge Bell's order dated May 27,2015.

AFFIANT FURTHER SAYETH NOT

Alan C. Triggs

State of Ohio
County of Hamilton

DatT

)
) SS.

No ary Public
My Commission expires:
Apt il L 1; 2vi ~

1

·
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Florida FDLE 18000 81 OO.xx
//////l/l///lll/ll!/l/lll//l//ll////!lll/ll/llllllllllllll/lllll
Changes from 8100.26 to 8100.27
( 10/0412006)

·..'

General notes on this build:
Handle breath acceptance after 3 minute sampling period expires.
Allow for remote "Upload OK" message handling.
Timestamp tests at completion of test rather than at STB push.
Increase magswipe timeout to 5 seconds to allow for new DL's with more data.
Allow transfer files while in menu mode - for future use.

IIIIIIIIII/IIIIIIIIIIIIIllIIIIIIIIIIIIIllIIIIIIIIIIllIIIllI IIllI
Changes from 8100.25 to 8100.26
(12/2812005)
General notes on· this build:
·Updates to record recall engine.
Remove seconds from time stamp in printout headers.
Obtain Subj Sex from ~he DL swipe.
Allow up to 150 (up from 32) tests of any kind to be recalled and reprinted.
Store breath results for VNM and SNL exceptions.

IIIIIIllIIIIIIIll/IllIIIIIIIll/Ill/IIIII/IIIIIIII/IllIll/I/IllII
Changes from 81
(12/912005)

oo .24 to 81 oo .25

General notes on th is build: .
Ask for review after entering lot/serial numbers during inspection tests.
Chahge the auto-fill.ed 3 digit targets in the remarks section to 2 digit targets (080
becomes 08).
If the pre/post diagnostics fail in the inspection test, force user acknowledgement
to-continue.
Re~tore the setup for preliminary results in the general setup menu.
Updates for No .02 agreement.
Daylight sEwings updates and implementation of new 2007 changes.
Improvements to fiie system.
.
.
Add control value ahd digit setting to the cylinder change record.
Ext,end footnotes on result tables to account tor longer messages.
Support for continuing custom sequence if breath result is VNM , SNL, or NSP.
Request 3rd t~st if at least one valid sample was obtained and the other was
VNM , SNL, or NSP .
Give display message and audible alert if 3rd test required .
Allow file transfers of files>512kB. ·
Store StdDevs in the inspection records.

. :·

\
··· .... ).

lncrem~rit Subject record count.

.

Add "Time/Date Changed" flag to subject re.cord.
Create. Standard
Change
Record (stdrec).
.
.
.
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Save inspection record before printing it.
New exceptions that replace/expand II Insufficient Sample": Volume Not Met &
Slope Not Level.
Allow change of Agency password from Agency Inspector menu.
Added std dev review/print for individual solutions during department inspection.
Improved interface for drop down lists.
Improved mechanism for writing changes to EEPROM.
File system improvements.
Update task stack sizes.
Update to serial bus interface.
Update mag card reader interface~
Update moqem hang up routine for instrument initiated calls.
Added new remote command to tell instrument if Upload was successful.
Add user~notification while rscord downloading.
Updates to implementation of the test sequencer.
Added in battery support for future use.

II/IIIIIIIllIIIIIIIIll/IllII/II/IIIIIll//IllIIIllIII/III/II/IIII
Changes from 8100.20 to 8100.24

(4/1/2005)
General notes on this build:
Remove Level 4 menu.
Allow review of acetone simulator results during inspection test.
Store acetone sim results in inspection record.
Ensure DST dat_e is calculated at startup.
Enable Factory menu encrypted passcode with "3 strikes" rule.
Save each exception code for each sample in the inspection record.
Allow correction of date/time again during subject test data entry.
Support for encrypted backdoor passcodes to menu levels that are
Customer-programmable.
Improvements to file transfer/firmware update protocol.
Update .encoding/printing tor exceptions.
Put seconds in test time field in records .
Update numerous messages/prompts.
Update averaging for gas tank pressure.
Improve mechanism for display message when coming out of standby to ready.
Include a checksum of code flash during diagnostics.
D_isplay warning messages during Standby/Re_
a dy for:
Monthly AI (starting 5 days from end of month);
AI (Jpload (if one is p~nding);
Num Subj Tests (after 125 tests);
Gas PSI (below 50 PSI).
Improvements to mag card reader interrace.
Print header for controltests ·indicating the control test type.
Require AI test to be uploaded within 5 days of test or disable instrument,
..
upload/clear to reset.
Disable iilstrument if last AI test is not performed once per calendar month, run

'

.

Confulential and Proprietary Information -Do Not Copy or Remove
'compliant' AI test to reset.
Disable instrument after 150 subj tests, upload/clear to reset.
Add support for programmable passcode.
Hardcode settings for date/time.
Add support for operator (user) middle initial in escape menu login and subject
test.
Add software version on non-form printout headers.
New remote password change command.
· Reset subj test counter and clear upload requirements when flash erased.
Removed unsupported remote commands.
Reorder inspection check flags when transmitting record.
Updates to the remote directory listing functionality.
Enhances to remote upioad functionality.
Run the ending cal check and diagnostics test if a non-instrumentation exception
· occurs once the first breath test is reached. Any instrumentation
excepti9ns cause test seqdence to abort.
AlloW VCode data entry to stait in the same place every time through the review.
Allow blank entry for Operator middle in it.
Do not allow operator to change date/time during subj test
· At end of dat~ entry, show subJ test# and hold for.Enter key.
Added support for drop down lists for Agency and VCode.
Default subject review answer to 'Y'.
Removed.extra airblank .before 3rd breath sample.
Up9ates to inspection printout.
Always review sim results aft13r each set, regardless of pass or fail.
AlWays update the Last Agency Inspection date and start the 5 day upload timer,
·
· · regardless of complies or not.·
Change the 'Lot #' prompts.
Improve the date calculation fo.r the Ai Due Jri X Days warning.
M~k:~ sure defaul~ answer to 'Repe;;l.t' is 'Y' in inspection test.
·Add support for lnspedion test review.
Inspection Test is savable or:ice past the data entry for the inspector;
. before then, aborting dpes not save record.
Ask Y/N before running baro pressure check.
.· i.)pdate ACABA t.est sequence (one of the non-e,vidential test sequences).
Improved oq~er\ratio.n time calculation.
.
·.·. beta.illt y to Priht question In inspection test.
Change wet cal check time to 30 seconds

· Changes to.rematkssection on inspection form .

.f3ewording/reformatthlg of forms. .
. · Remove ·condition Check fr()fTI ·Inspection tests.
· Add'_t\ILJm simulators used' to Department Inspection .
Make menus exClusive .
user .time toJix external. printer problems when printing inspection tests.
. Ail
Change 'Diagnostics' prompt irllnspectioh tests.to 'Diagnostic Check'.
·
Change 'Invalid San1ple' to 'Slope Not Met'.
Diagnostics: change 'Pass' to 'OK!. •
R.eniove
UTC/Qase
&
Vid13.o
data entry fields .
.:
.
.
.

oW

)

'

.
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Support
for storing 2 iterations
of each sim test during inspection routine.
.
.
Support for remote call back feature.
Support for transmission of new record types.

I!IllI!IffIIIIIIIIIIIII /IllIIIIIIllIIIIIIll//IIllII!If!IIIIllIIIIIIIIIIIIIIIII
Changes from 8100.16 to 8100.20
(08/20/2004)
General notes on this build:
Improvements to handling of transmission of Inspection record.
Updated sequencer exception handling.
Toggle for preliminary breath results.
Handl·e 4 digit years.
Change deficie'nt sample message to "Insufficient Sample".
Change no sample given message to "No Sample Provided".
[).o n't allow a space char as the first char during data entry.
Menu options
Level1 menu, remove 'E'
Level2 m~nu, remove change location (agency)
Level 3 setup menu, change verbiage for· toggle disable byte to: .. Enable
lnsti'Umgnt 11

or "OisabiQ

ln~trumGnt" basGd

to

on inctrumont cto.to.

Level 3 setup menu, option 'L', change prompt refer to Agency rather
·
than location;
Please Blow p,rompt during breath sample changed to "Provide Sample Now11 •
Form atp38, change "Instrument Location" to "InStrument Registered To:".
'

.

Custom Test
Only allow a 'null; entry on Subject middle initial during all data entry
questions.
No .02 agreement should look for agr~ement between a,ny 2 of the 3 tests .
. lmprov~ments to inspection routine:
1m~ roved logic for 'Are you Sure?' question.
Force volume display during min sample volume test.
Lirr1it # of retries and extend to acetone simulator te$t.
Update to pressure sensor check ih inspection routines.
·
Agency li)s.p edion (Level 2)
·'
Add .time of inspection on form.
..
Aqetone test is. 3 ·samples. . .
Agency name i~ autqfiHed from instrument location on form .
Ak~: fr~e/moa ale test is ABABA with ale free on first blow, moa on 2nd
..
blow.
.
.
Default all YIN data entry Q's to 'V' (also for Department inspection).
Put operator name on left harid side of line on form atp40/41.

·

": .

'l

. ..;._l
.•

Department Inspection (Lev~l3)
Add time of irispeQtion on form. ·
Acetone test is 10 samples.
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Agency name is autofilled from instrument location on form.
Min sample volume test is pass/fail same as baro monitor. .
Ale freelmoa ale test is ABABA with ale free on first blow, moa on 2nd
blow.
Adding a .30 second purge bla·n k after the wet bath solutions and before dry gas
in auto_cal.
Update the rei std dev limit for solutions in autocal.
Improve referencing before each set of solutions in autocal.
Improve referencing after the referencing airblank in a test sequence.
. Turns off source when entering disabled mode.
Improvements to review of 'observation time' data entry.
Improvements to review of 'subject driver license info' data entry.
Add date1 entry questions for Lotlexp date in inspection tests.
Update number of master control messages.
A~d magswipe support.
.
Add support for reprint of inspection test.
Digital simulator support (disabled) for future use.
Increase remarks fielc.:f size. from 20 to 60 each.
Auto till Complies tiei~L ·

IIIIIIIIIIIIIIIIIIIII11/11IIIIIIIIIIllIIIll/IIIII/IIllIIIIIIllIII /IllIIIIIIIIIIIIIIll/
c ·hanges t~ 81 oo.18
..

.

No notes available on this build. In-house, experimental build.

IllIllIllII//lliilll/11//!IllII/IllIll/III/IllIIIIIIIIII/IIIll/IIIII//IllIIIII11/111II
Changesfrom 8100.13 to 8100.16
(04/1612004)
General notes on this build:
Update conversion utility func;;tion .
. Adc:h~i::l a global disable/enable function.
Added a modern callout demo.
Inspection Routine: first pass implementation
lri subject test data entry, when changing date/time don't change location too.
Adde<;J programmabl~ password.for menu 2 only. Chan gable from menu 4.
Mov~d canto get login info to master controL
· Language change~ to netWork setup messages.
Handle the e·nd of autocal.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

May23,2016

Ann Marie Johnson, Legal Advisor

Alcohol Testing Program
Florida Department of Law Enforcement
23 31 Phillips Road
Tallahassee, FL 32308

RE:

Accuracy of the Intoxilyzer 8000

Dear Ms. Johnson:
The National Highway Traffic Safety Administration (''NHTSA'') Highway Safety Programs;
Confonning Products List of Evidential Breath Alcohol Measurement Devices requires that all
approved devices have an accuracy of+/- 0.005 or+/- 5% g/2101, whichever is greater. While
CMl does not make recommendations regarding instrument accuracy, the accuracy of the
Intoxilyzer 8000 meets and exceeds the Federal requirements for this industry.
Should you have any further questions or concerns, please feel free to call.

Sincerely,

Al.c:LwC. Tr~
Alan C. Triggs
Corporate Counsel/Compliance Officer

.
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