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INC.
316 E. Oth St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

March §, 2004

Ms. Laura Barfield

Manager, Alcohol Testing Program
Florida Department of Law Enforcement
PO Box 12489

Tallahassee, FL 32302-1489

Dear Ms. Barfield:

CMLI, Inc., as part of the evaluation process, has provided to.the F lorlda Department of
Law Enforcement materials on the Intoxilyzer 8000. Those matenals include operatot .
manuals, training materials, presentations, electrical drawmgs etc. We would ask that
you return all documentation at your earliest convenience.

If you have any question please contact us at your convenience.

Regards,

Thomas S. Myers
Regional Sales Manager
Law Enforcement
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316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com
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January 25, 2005 Alcohol Testing Program

Ms. Laura Barfield

Manager, Alcohol Testing Program
Florida Department of Law Enforcement
PO Box 12489

Tallahassee, FLL 32302-1489

Dear Ms. Barfield:

CMLI, Inc., as part of the evaluation process, has provided to the Florida Department of
Law Enforcement confidential materials on the Intoxilyzer 8000. These confidential
materials include operator manuals, training materials, presentations, electrical drawings,
etc. We would ask that you return all above referenced documentation at your earliest
convenience.

If you have any question please contact us at your convenience.

Regards,

Pamela J. Hag

Technical Sales Manager

IN TOXILYZER: .. so you can breathe easier
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Intoxilyzer 8000

Principle of Analysis

The Intoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle of analysis.

Model Designation

8000

Description

The Intoxilyzer 8000 is an infrared-based instrument designed for
both mobile and stationary evidential breath alcohol testing.

Operating Temperature

Recommended: 0°C —40°C

Instrument Software

- The Intoxilyzer 8000 runs a proprietary program on a preemptive
muititasking operating system.

INTOXILYZER® ...80 you can breathe easier
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Imtoxilyzer 8000

Principle of Analysis

The Intoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle of analysis.

Model Designation

8000

Description

The Intoxilyzer 8000 is an infrared-based instrument designed for
both mobile and stationary evidential breath alcohol testing.

Operating Temperature

Recommended: 0°C —40°C

Instrument Software

The Intoxilyzer 8000 runs a proprietary program on a preemptive
multitasking operating system.

INTOXILYZER® ...S0 you can breathe easier
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Intoxifyzer 8000

Compatible External Printers

CMI has tested the following printer brands/models for compatibility
with the Intoxilyzer 8000:

Samsung ML-1450, ML-1750
Brother HL-2070N
HP LaserJet 1200
HP LaserJet 1300
HP LaserJet 1320

In addition to the above printer brands/models, PCL6 compatible
printers will interface with the Intoxilyzer 8000.

IN TOXILYZER: ..so you can breathe easier
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FAX TRANSMISSION
TO: (Name) Ms. Laura Barfield (Company) FDLE
(Fax Number) (850)410-7816
FROM: (Name) PamHagan (Return Fax Number)  270-685-6678
SUBJECT: Intoxilyzer 8000 COPIES TO:
DATE: April 18, 2005 Number of Pages: 2

RECEIVELD

APR 1 9 2005

FDLE
Alcoho Testing Program
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Intoxtlyzer 8000 e VD

Make and Model Designation "CQran,
Intoxilyzer® 8000

Method of Analysis

The Intoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version
8100.24
Description of Instrumentation

The Intoxilyzer® 8000 is an infrared-based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision
Average standard deviation of 0.003 g/210L or better

Response Prescribed to Denote and Interferent (Visual and Audible)

The Intoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.

Response Prescribed to Denote Mouth Alcohol (Visual and Audible)

The Intoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.
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316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

Intoxilyzer 8000

Make and Model Designation

Intoxilyzer® 8000

Method of Analysis

The Intoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version

8100.25

Description of Instrumentation

The Intoxilyzer® 8000 is an infrared-based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision

Average standard deviation of 0.003 g/210L or better

Response Prescribed to Denote and Interferent (Visual and Audible)

The Intoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.

Response Prescribed to Denote Mouth Alcohol (Visual and Audible)

The Intoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.

INTOXILYZER® ...S0 you can breathe easier




Barfield, Laura

From: Venturi, George

Sent: Tuesday, August 02, 2005 11.06 AM
To: HQ CJP A T. All Members

Subject: FW: Printers for the 18000

----- Original Message-----

From: Hall, Toby [mailto:tshall@alcoholtest.com]
Sent: Wednesday, July 27, 2005 11:53 AM

To: Venturi, George

Cc: Hagan, Pam; Taylor, Becky

Subject: Printers for the [8000

George,

It was really good talking with you and catching up. Look forward to linking up sometime this fall.

The printers that we have tested with the 18000 are as follows: Samsung ML-1450, ML-1750 Brother HL.-2070N HP Laserlet 1200,
LaserJet 1300, LaserJet 1320

Additionally, if you find a printer that is either PCL5e, or PCL6 compatible, it should work.
Thanks George,

Toby H.




Message Page 1 of 1

Barfield, Laura

From: Hagan, Pam [pjhagan@alcoholtest.com]
Sent: Thursday, September 08, 2005 1:32 PM
To: ~ Barfield, Laura

Subject: Intoxilyzer 8000

Attachments: broken toroid.JPG

Hi Laura,

Engineering has asked me to gain approval from you regarding the following proposed solution to alleviate a
potential service issue with the 1-8000.

Please reference the attached picture.

The proposed solution is to add a small quantity of silicone rubber between the the components as labeled in the
picture. This silicone rubber would alleviate broken component leads caused by vibration of the instrument. Such
broken leads result in instrument failures. The addition of the silicone rubber will not require any change to the bill
of materials for the intoxilyzer 8000. Nor, will this change effect the electrical or chemica! properties and/or
accuracy of the instrument.

Let me know what you think.

Pam

4/9/2006
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©* Message Page 1 of 1

Barfield, Laura

Hi Laura,

Attached please find (4) pictures of the Intoxilyzer 8000 thermal printer paper
compartment. Note, the compartment is found in the instrument's top cover. This mold
change provides for the addition of a paper spindle.

Currently, no Florida units have been shipped with this new top cover. However, with
the combination of Phase Il and training instruments we will begin to ship instruments
with new top covers into the State.

Toby Hall and | will be calling you later this afternoon to discuss this.

Thanks,

Pam
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— MI INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

December 9, 2005

Laura Barfield
Program Manager
Florida Dept of Law Enforcement

1819 Miccosukee Commons
Tallahassee, FLL 32302-1489

Dear Laura Barfield,

The Intoxilyzer 8000 utilizes a form printing engine that allows a document created in
Microsoft Word to be used as a template for printing documents from the instrument and
from COBRA. The information that will be printed on the template is generated by the
instrument the same way each and every time a test is ran. The template has field codes
that tell the instrument where to print the information collected during the test. More
simply, the template provides static text and placement of information already collected
to create the populated form.

The Microsoft Word template files are considered a preprinted form. They are stored as a
separate file in a separate memory device in the instrument. When tests are performed on
the instrument, the data needed for printing is collected independent of the template that
will be used to print them.

Since the templates have no bearing or influence on the test data and are physically stored
in a separate device, they are treated separate from the software version of the instrument.

If you have any questions, please give me a call.

Best regards,

St L Tl 0
Ty A TR

Applications Engineering Manager
CMLI, Inc.

INTOXILYZER® ...80 you can breathe easier
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316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

December 9, 2005

Laura Barfield
Program Manager
Florida Dept of Law Enforcement

1819 Miccosukee Commons
Tallahassee, FL 32302-1489

Dear Laura Barfield,

The Intoxilyzer 8000 does not need recalibration after a software update unless the
analytical portion of the software has been modified.

The software changes being made to the instrument at the request of the state of Florida
do NOT involve the analytical portion of the software therefore the instruments will not

need to be recalibrated.

If you have any questions, please give me a call.

Best regards,

St d ot
s A /
\{;’Jﬁall %u

Applications Engineering Manager
CMLI, Inc.

IN TOXILYZER:- ..so you can breathe easier
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— MI INC.

316 E. 9th St.
Owensbhoro, KY 42303
1-866-835-0690

Fax: 270-685-66878

www.alcohottest.com IMMF 8000

The Intoxilyzer 8000 instrument is designed to give very accurate results. This is
accomplished by using a large variety of electrical and mechanical components,
each having a tolerance in physical and/or electrical specifications. Both
mechanical and electrical adjustments are made to the instrument during the
manufacturing process, to insure that the instrument meets all performance
requirements. In most cases, slots are used to make mechanical adjustments
and potentiometers are used to make electrical adjustments. There are two
cases where fine adjustments are necessary and neither of these two methods
will work.

1.) Tolerances in the output of the IR source, and detector sensitivity, make it
necessary to make a gain adjustment in the preamp. Because
potentiometers tend to be noisy there are three resistors that have their
values slected during the manufacturing process. These three resistors
¢an vary in resistance from instrument to instrument in order to optimize
preamp gain.

2.) Dimensional tolerances between the detector and the window in the
sample chamber are maintained by making a clearance adjustment. This
adjustment is made during manufacturing and when necessary, a shim is
added between the two parts. Some instruments will have the shim and
some will not, as required to maintain proper dimensional tolerance.,

Other less apparent noticeable differences in the instrument are due to using
parts from different manufacturers, Parts from different manufacturers meet the
same engineering specifications, but sometimes look differently. One example is
connectors. There are two manufacturers approved, so it is possible there are
instruments with white connectors, brown connectors or a mixture of both.
Capacitors are another example. One manufacturer uses black epoxy, another
uses yellow.

These perceived differences to do not change instrument functionality, nor do
they compromise instrument performance.

=

TOTAL P.B1

INTOXILYZER: o you can breathe easier




— Ml NG, ————

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.aicoholtest.com

December 9, 2005

Florida Department of Law Enforcement
Alcohol Testing Program

PO Box 1489

Tallahassee, FLL 32302-1489

Attn: Ms. Laura Barfield

Dear Ms. Barfield,
Subject: Changes made to the Florida instrument since the last evaluation. _—

1. Breath Hose — The black vinyl coating was removed from the ends of the breath hose
and replaced with heat shrink tubing. This was done for aesthetic reasons, as well as to
improve durability.

2. Tall Feet — Four additional rubber feet were added between the gas delivery system
and the instrument. This raised the instrument up so the calibration inlet port height is
the same as the Guth simulator.

3. Power Supply Coils — RTV is being added to secure two coils on the power
distribution board. This was done to prevent failures of the component due to vibration.

4. Case Changes — Changes have been made to the case mold to add features. The
capability of adding a paper holder was added along with places to add connectors for
future use.

None of the above changes have any effect on the operation, accuracy or analytical
reliability of the instrument.

William S. Schofield
Manager-Engineering

INTOXILYZER® ...S0 you can breathe easier
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Intoxilyzer 8000

Make and Model Designation

Intoxilyzer® 8000

Method of Analysis

The Intoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version

8100.26

Description of Instrumentation

The Intoxilyzer® 8000 is an infrared-based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision

Average standard deviation of 0.003 g/210L or better

Response Prescribed to Denote and Interferent {(Visual and Audible)

The Intoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.

Response Prescribed to Denote Mouth Alcohol (Visual and Audible)

The Intoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.

IN TOXILYZER: .. so you can breathe easier
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316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

May 30, 2006

Laura Barfield
Program Manager
Florida Dept of Law Enforcement

1819 Miccosukee Commons
Tallahassee, FL 32302-1489

Dear Ms. Barfield,

As a follow-up to Bill Schofield’s letter on the 9™ of December, please find the following
clarifications/additions.

1. Breath Hose — Bill had written, “The black vinyl coating was removed from the ends of
the breath hose and replaced with heat shrink tubing. This was done for aesthetic
reasons, as well as to improve durability.” This update was not included in the
instruments that were used in the evaluation in January 2006.

2. Tall Feet — Bill had written, “Four additional rubber feet were added between the gas
delivery system and the instrument. This raised the instrument up so the calibration inlet
port height is the same as the Guth simulator.” This update was included in the
instruments that were used in the evaluation in January, 2006.

3. Power Supply Coils — Bill had written, “RTYV is being added to secure two coils on the
power distribution board. This was done to prevent failures of component due to
vibration.” This update was not included in the instruments that were used in the
evaluation in January 2006. Further, the two components were essentially glued to the
board to prevent large shocks or vibration from dislodging them.

4. Case Changes — Bill had written, “Changes have been made to the case mold to add
features. The capability of adding a paper holder was added along with places to add
connectors for future use. This update was not included in the instruments that were used
in the evaluation in January 2006.

[ reiterate and agree with what Bill had said regarding instrument operation in that, “None of the
changes have any effect on the operation, accuracy or analytical reliability of the instrument.”

If you have any questions, please give me a call. HECEIVEE
7 .

Regards, Y [W JUN 0 6 2006

Toby S. Hall | et

S ./ Testing Program
Applications Engineering Manager Alcohot

INTOXILYZER® ...S0 you can breathe easier




= ..

316 East Ninth Street ’9&"‘.
Owensboro, KY 42303 v /Pgo
866-835-0690 . Yo,
www.alcoholtest.com ’C‘o;,o,rpote ?006-
(-]
*hg p,
°0ra,h

Intoxilyzerc 8000

Mag Card Reader Dongle

Instructions:

Allow the instrument to warm up and be in the Ready mode. Unplug the
instrument’s keyboard and plug in the dongle. After 1 second, the LED will turn
on for 3 seconds and then turn off. Five commands will be sent to the card
reader. After each command is sent, the LED will turn on for 1 second and then
turn off. The card reader will beep 1 time. (Note: The 4" and 5™ commands
take longer to send.) After the 5" command is sent, the LED will flash 3 times to
signal the configuration procedure is complete. Remove the dongle and plug in
the keyboard.

Now test the mag card reader by pressing the Start Test button and initiating a
subject test. When the driver’s license is swiped, the card reader wili read all 3
tracks and beep only 1 time. The instrument will then generate the acceptance
tone. There is an approximate 2 second delay between the swipe of the card
and the beep from the reader. This is normal.

If for any reason during the configuration, the card reader fails to acknowledge a
command with a beep or rejects a command by beeping twice, allow the dongle
to issue all 5 commands, flash 3 times and stop. Unplug the dongle and repeat
the configuration process.

Page 1 of 1
May 30, 2006
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June 7, 2006 RECE’VED

Laura Barfield £ 2006
Program Manager Alcohoy Testt)i,‘;g p
Florida Dept of Law Enforcement fogram

1819 Miccosukee Commons
Tallahassee, FLL 32302-1489

Dear Ms. Barfield,

This letter is to notify you of an issue with the mag-swipe card reader found in the Intoxilyzer
8000 utilized by Florida and the subsequent corrective action taken by CMI, Inc.

Issue

When swiping a Florida driver’s license during a subject test, the Intoxilyzer 8000 frequently
fails to read the information recorded on the license. When reading information from the mag
card, we discovered the driver’s license swipe was being invalidated due to a 3 second timeout
established in the I-8000’s instrument software (version 8100.26). A combination of a newer
Florida driver’s license, which now includes more information recorded on it, plus the current
release of the mag card reader obtained from the manufacturer causes the time to read
information from the license to slightly exceed 3 seconds to 3.05 seconds. Therefore, the license
swipe during a subject test frequently fails resulting in the instrument operator inputting the
required data entry via the keyboard.

The failure of the mag card reader to read information recorded on the Florida driver’s
license does not have any effect on the operation, accuracy or analytical reliability of the
instrument.

Corrective Action

The manufacturer of the mag card reader gives the user (CMI) the flexibility of issuing
commands from the keyboard directly to the mag card reader. These commands customize the
format of the data the card reader sends when a mag card is swiped. CMI has modified the
format of the data sent by the mag card reader reducing the amount of time to read a Florida
driver’s license to less than 3 seconds, specifically to 2.3 seconds.

INTOXILYZER® ...S0 you can breathe easier f—. %?‘.-.




Page 2
Ms. Laura Barfield
June 7, 2006

The commands issued to the mag card reader from the keyboard to customize the format of the
data are difficult to type in by hand. As a result, CMI has encoded these commands into a Mag
Card Reader Dongle which emulates the typed keyboard commands. By unplugging the
keyboard of the I-8000 and plugging in the Mag Card Reader Dongle the dongle automatically
loads the commands to the mag card reader. The commands configure the mag card reader to
obtain specific information when a Florida driver’s license or identification card is swiped. The
card reader maintains this configuration permanently. Ihave included for your reference a copy
of the instruction sheet for the Mag Card Reader Dongle.

The Mag Card Reader Dongle and the commands stored on it do not interact with the
software in the Intoxilyzer 8000; do not change the software in the Intoxilyzer 8000
(8100.26); and have no effect on the operation, accuracy or analytical reliability of the
instrument.

If you have any questions, please give me a call.

Regards, %7 . : .
W% |
/
Toby S. Hal '

Applications Engineering Manager
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Intoxilyzer 8000

Mag Card Reader Dongle

Instructions:

Allow the instrument to warm up and be in the Ready mode. Unplug the
instrument’s keyboard and plug in the dongle. After 1 second, the LED will turn
on for 3 seconds and then turn off. Five commands will be sent to the card
reader. After each command is sent, the LED will turn on for 1 second and then
turn off. The card reader will beep 1 time. (Note: The 4™ and 5™ commands
take longer to send.) After the 5" command is sent, the LED will flash 3 times to
signal the configuration procedure is complete. Remove the dongle and plug in
the keyboard.

Now test the mag card reader by pressing the Start Test button and initiating a
subject test. When the driver’s license is swiped, the card reader will read all 3
tracks and beep only 1 time. The instrument will then generate the acceptance
tone. There is an approximate 2 second delay between the swipe of the card
and the beep from the reader. This is normal.

If for any reason during the configuration, the card reader fails to acknowledge a
command with a beep or rejects a command by beeping twice, allow the dongle
to issue all 5 commands, flash 3 times and stop. Unplug the dongle and repeat
the configuration process.

Page 1 of 1
May 30, 2006
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June 9, 2006

Laura Barfield RE CE / VE D

Program Manager JU

Florida Dept of Law Enforcement N1 3 2005

1819 Miccosukee Commons FOLE
Al ;

Tallahassee, FL 32302-1489 cohol Te

stmg Pfogram

Re: Certificate of Calibration issued for 80-001173

Dear Ms. Barfield,

Please do not use the Certificate of Calibration issued for 80-001173 dated 11/28/05. After
reviewing the calibration data for the above referenced instrument, the instrument was in fact
calibrated 12/28/05. Please begin using the corrected Certificate of Calibration sent to you
6/8/06 via Federal Express.

If you have further questions, please do not hesitate to contact me.
Regards,

firele . Plegen.

Pamela J. Hagan
Technical Sales Manager

INTOXILYZER® ...50 you can breathe easier _‘—= =-='==
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June 9, 2006 ; CEIVER
N 09 255
Alcohgy TF OLE
Laura Barfield ®sting Program
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489
Re: Certificate of Calibration issued for 80-001173
Dear Ms. Barfield, ) \

Please do not use the Certificate of Calibration issued for 80-001173 dated 11/28/05. After
reviewing the calibration data for the above referenced instrument, the instrument was in fact
calibrated 12/28/05. Please begin using the corrected Certificate of Calibration sent to you

6/8/06 via Federal Express.

If you have further questions, please do not hesitate to contact me.
Regards,

MLQ- //%

Pamela J. Hagan”
Technical Sales Manager
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FAX TRANSMISSION
TO: (Name) Laura Barfield (Company) FDLE
(Fax Number) (850)410-7816
FROM: (Nameg) FPamHagan (Return Fax Number)  270-685-6673
SUBJECT: Evaluation COPIES TO:
DATE: June 19, 2006 Number of Pages: 2

Laura,

There should not be a problem in turning around the evaluation instruments again
to arrive to you by July 28",

In speaking with Bill, the systems board does include the ring detect circuit and
would include the “starburst” capacitor. The RTV on the coils is found on the

power distribution board.
Let me know what you think regarding the attached page.

Pam

RECE""

JUN 2 0 2006

rOLE
alcahel Testing Program
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80-001173 will become the baseline instrument. Please ensure the following
requirements listed below are met.

No changes/updates to instrument.

Do not update mag card reader.

Do not update with Form 41.

Do not update capacitor on ring detect circuit, Must have .047 microfarad
capacitor on ring detect circuit.

No RTV on power supply coils.

Must have “old style” printer paper compartment.

Must have “old style” breath hose — no heat shrink tubing near mouthpiece end.

Must have version 26 software.
Includq rubber feet.
Calibrate/Final

80-001175 will become the instrument that receives all updates throughout the years.
Please ensure the following requirements are met.

Do notupdate Form 41.

Do not update mag card reader.

Update with latest breath hose.

Update with latest case (both top hat and bottom).
Update: capacitor on ring detect circuit. Must have 47 microfarad capacitor on
ring detect circuit.

Must have new printer paper compartment.
Include rubber feet.

Use RTV on power supply coils,

Must have version 26 software.

Calibrate/Final

80-001181

e AR AT S s, e - - - -

Change instrument memory from 2 MB to 1 MB.

No othier changes to instrument. Instrument hardware will remain the same as
previously evaluated.

Do not update mag card reader.

Do not update with Form 41.

Calibrate/Final

cB d 8499 S89 BLC "ONT “TWD 8C:vT

SPE—-61-NNL



Address 1 Address 2 City Contact State | Zip Phone Serial Number

3421 North Highway 77 Panama City Sgt. Marc Tochtermann, FCPP |FL 2319 850-747-4700 x 2319 |80-001646
815 Nicholas Parkway Cape Coral Office Todd Brownson FL 33991 80-001647
PO Box 36 Flagler Beach  |Chief Roger D. Free FL 32136 }386-517-2023 80-001648
4500 58th Street North Kenneth City Chief James P. Ernst FL 33709 80-001649
2793 Lake Street Lawtey Majory Nathan R. Blom FL 32058 80-001650
Harold Minch FL 80-001651

1|901 SW 62 Avenue West Miami Captain Neison Andreu FL 33144 80-001652
Lt. Greg Schwemley FL 80-001653

Sgt . Luis Taborda FL 80-001654

Sgt. Jennifer Michaux FL 80-001655

Ryan Shickfus FL 80-001656

19 Miles W. of Kroma Avenue on Rt. 41, Mile Marker 70 Miami FL 33194 |305-894-2347 80-001657
William B. Barber FL 80-001714

Captain Patrick Quinn FL 80-001720

Chief William Waterford FL 80-001724

Darin P. Moran FL 80-001721

Michael Treubert FL 80-001723

Sqt. B. Adams FL 80-001715

14750 Six Mile Cypress Pkwy. Fort Myers Sgt. Jerry Cantrell FL 33912 }239-477-1000 80-001722
11305 North McKinley Drive Tampa Tpr. L.E. Coggins, Jr. FL 33612 80-001731
J. Rartzahm FL 80-001732

Joan Hermann FL 80-001743

Sgt Tyler Mathews FL 80-001742

Cpl. Gregory P. Croucher FL 80-001741

James Beane FL 80-001740

{7474 Utilities Road Punta Gorda Cpl. Eric A. Burke FL 33982 1941-258-3947 80-001739
Michael S. Woods FL 80-001737

219 North Massachusetts Avenue Lakeland Hans Lehman FL 33801 80-001865
7813 Seminole {ndian Place Macdill AFB Bruce Klinkel FL 33608 80-001866
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_ Ml INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcohoitest.com

September 29, 2006
RECEIVEL:
Ms. Laura Barfield OCT 0 9 2006
Program Manager OyLE
Florida Dept of Law Enforcement Alcohol Té’ sﬁing Progrars

1819 Miccosukee Commons
Tallahassee, FL. 32302-1489

Dear Ms. Barfield:

This letter is to inform you that CMI has utilized more than one capacitor for the ring
detect circuit in the Intoxilyzer 8000. Both capacitors work equally well for the utilized
purpose of coupling to the phone line. When a call is received by the instrument, this
capacitor couples the ring signal to a detector in the instrument so that the instrument
knows it is receiving a call and that it should “answer the phone™.

These capacitors in no way affect the performance, accuracy, or precision of the
instruments.

If you have any questions, please give me a call.

Best regards,
Toby S. Hall
Applications Engineering Manager

INTOXILYZER® ...S0 you can breathe easier
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_— MI INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

September 29, 2006

RECEIVED

0CT 0 9 2006
Ms. Laura Barfield FOLE |
Program Manager Alcohot Testing Frograt

Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489

Dear Ms. Barfield,

Regarding you inquiry on the material used between the sample chamber and the end
block, all Florida Intoxilyzer 8000’s use a gasket made of Viton.

If you have any questions, please give me a call.

v,

Best regards,
Toby S. Hall
Applications Engineering Manager

INTOXILYZER® ...80 you can breathe easier == == 5‘-=
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MPD Companles
FAX TRANSMISSION
TO; (Name) Laura Barfield (Company) FDLE
(Fax Number) (850)410-7816
FROM: (Name) PamHagan (Return Fax Number)  270-685-6678
SUBJECT: COPIES TO:
DATE: October 2, 2006 Number of Pages;: 3
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{INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678'
www.alcoholtest.com

INT 0X[];YZER® ...80 you can breathe easier

September 29, 2006

Ms. Laura Basfield

Program Manager

Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489

Dear Ms. Barfield:

This letter is to inform you that CMI has utilized more than one capacitor for the ring
detect circuit in the Intoxilyzer 8000. Both capacitors work equally well for the utilized
purpose of coupling to the phone line. When a call is received by the instrument, this
¢apacitor couples the ring signal to a detector in the instrument 5o that the instrument
knows 1t is receiving a call and that it should “answer the phone”.

These capacitors in no way affect the performance, accuracy, or precision of the
instruments.

If you have any questions, please give me a call.

v

Best regatds,
Toby S. Hall .
Applications Engineering Manager

RECEIVED

OCT 0 3 2006

FDLE
Alcohol Testing Program

p
-
P

£8°d

8499 &89 8ic "ONI “TWD €1:91 9SeBc-cv-100




— ...
316 E. &th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678 -
www.alcohoitest.com

September 29; 2006

Ms. Laura Barfield

Program Manager

Florida Dept of Law Enforcement
1819 Miccosukee Commons
Tallahassee, FL 32302-1489

Dear Ms. Barfield,

Regarding you inquiry on the material used between the sample chamber and the end
block, all Florida Intoxilyzer 8000°s use a gasket made of Viton.

If you have any questions, please give me a call.

74

Best regards,
Toby S. Hall -
Applications Engineering Manager
-
gCEWN (A
act 0 9 2006
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INTOXIEYZER® ...80 you can breathe easier
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Ml INC.

316 East Ninth Street
Owensboro, KY 42303
866-835-0690
www.alcoholtest.com

Intexilyzer 8000

Users:

Mississippi

Arizona

New Mexico

Florida

San Diego Police Department (CA)
Long Beach Police Department (CA)
Ohio Department of Natural Resources
Utah

Oregon

Pennsylvania

Hawaii

Suffolk County Police Department Highway Patrol (NY)

Approved:

Kansas

West Virginia

Massachusetts

Mississippi

Arizona

New Mexico

Florida

San Diego Police Department (CA)
Long Beach Police Department (CA)
Ohio Department of Natural Resources
Utah

New York State Division of Criminal Justice Services
Oregon

Pennsylvania

Hawaii

Montana

Nevada

Under Evaluation:

Virginia

Arkansas

Indiana

South Carolina

Oklahoma

Washington

November 1, 2006 CMI, Inc. Copyright © 2006




Message Page 1 of 1

From: Hagan, Pam [pjhagan@alcoholtest.com]

Sent: Friday, October 06, 2006 1:07 PM
To: Barfield, Laura

Attachments: Ring Detect Capacitors Picture.pdf

10/10/2006







Message

Barfield, Laura

Page 1 of 1

From: Hagan, Pam [pjhagan@alcoholtest.com]
Sent: Friday, October 06, 2006 11:10 AM

To: Barfield, Laura

Subject: Intoxilyzer 8000 Case Part Numbers

Original
Cover (Top). 440980
Chassis (Bottom): 440988

Current
Cover (Top): 440980 Rev B
Chassis (Bottom): 440988 Rev A

10/10/2006
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316 E. 9th St,

Owensboro, KY 42303
1-866-835-0690 RECe
Fax: 270-685-6678 e
www.alcoholtest.com

October 5, 2006

Ms. Laura Barfield
Program Manager
Florida Dept of Law Enforcement

1819 Miccosukee Commons
Tallahassee, FLL 32302-1489

Dear Ms. Barfield:

This letter is to reiterate that Intoxilyzer 8000, Serial Number 80-001175, which was
evaluated by FDLE in August of 20006, contained a new revision of the system board. All
Florida instruments purchased to date contain system board part number 310338E. The
system board contained in 80-001175, evaluated in August 2006, contains 310338G.

The primary purpose for the update was to facilitate the use of a second source
microprocessor. Additionally, other items were moved or resized to accommodate
improvements in the manufacturing process.

These updates in no way affect the performance, accuracy, or precision of the
instruments.

If you have any questions, please give me a call.
. 4

.

e
v

Best regards,
Toby S. Hall
Applications Engineering Manager

IN TOXILYZER: ..so you can breathe easier
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MPD Companles
FAX TRANSMISSION
TO: (Name) Ms. Laura Barfield (Company) FDLE
(Fax Number) (850)410-7816
FROM: (Name) PamHagan (Return Fax Number)  270-683-6678
SUBJECT: COPIES TO:
DATE: October 6, 2006 Number of Pages: 2
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316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

INT 0X[LYZER® ...80 you can breathe easier

cb d

October 5, 2006 RECE| VED

0CT 0 6 2005
FDLE
Ms. Laura Barfield Alcohol Testing Program
Program Manager
Florida Dept of Law Enforcement
1819 Miccosukee Commons

Tallzhassee, F1. 32302-1489
Dear Ms. Barfield:

This letter is to reiterate that Intoxilyzer 8000, Serial Number 80-001175, which was
evaluated by FDLE in August of 2006, contained a new revision of the system board. All
Florida instruments purchased to date contain system board part number 310338E, The
system board contained in 80-001175, evaluated in August 2006, contains 310338G.

The primary purpose for the update was to facilitate the use of a second source
microprocessor. Additionally, other items were moved or resized to accommodate
improvements in the manufacturing process.

These updates in no way affect the performance, accuracy, or precision of the
instruments.

If you have any qucstWive me a call,
Best reiards, i

Toby S. Hall.
Applications Engineering Manager

8499 S89 @A "ONT FIWD
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— MI INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcohoiltest.com

Intoxilyzer 8000

REGCEWVED
0CT 9 9 2006

Make and Model Designation

Intoxilyzer® 8000

FuLt
Alcohoi Testing Program

Method of Analysis

The Intoxilyzer® 8000 utilizes non-dispersive infrared absorption as its
principle method of analysis.

Software Version

8100.27

Description of Instrumentation

The Intoxilyzer® 8000 is an infrared-based instrument designed for both
mobile and stationary evidential breath alcohol testing.

Specification for Precision

Average standard deviation of 0.003 g/210L or better

Response Prescribed to Denote and Interferent (Visual and Audible)

The Intoxilyzer® 8000 will display INTERFERENT DETECT and a high/low
tone will sound.

Response Prescribed to Denote Mouth Alcohol (Visual and Audible)

The Intoxilyzer® 8000 will display SLOPE NOT MET and a high/low tone
will sound.

INTOXILYZER® ...80 you can breathe easier
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MPD Companles

FAX TRANSMISSION
TO: (Name) Laura Barfield (Company) FDLE
(Fax Number) 850-410-7816
FROM: (Name) Pam Hagan (Return Fax Number)  270-685-6678
SUBJECT: Intoxityzer 8000 COPIES TO:
DATE: December 1, 2006 Number of Pages: !

“
Hi Laura,
Hope things are good with you.
The following instruments have not been returned to CMI for memory update:

80-001650 — Lawtey PD

80-001731 — Florida Highway Patrol Troop C
80-001737 — Fort Meade PD

80-001866 — MacDill AFB

Just thought you should know.

Pam

- e e—————— e —— - - AaAs Em N,
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KING & SCHICKLI, PLLDE

WARREN . SEHEKW 247 NORTH BROADWAY PATENT
MICHAEL . HArGIB LEXINGTON, KEnTUutky 40507-1058 TRADEMARK
ANDREW D. DORIBIO {859) 252-0889 TeEL EOPYRIGHT
MiDoHAEL T. BANDERBON RELATESD CausSes
(BX9) 2852-0779 Fax

INFO@IPLAWT .NET

Pavrick M, TORRE, PH.D.
BRETT G. CORaLY

OF CounaEL January 25, 2007

J. RALPH KiNg
JamEe D, LiLga

Greg A. Tynan, Deputy Chief

County Court Bureau

Office of the State Attorney VIA EMAIL
Niath Judicial Circuit of Florida ORIGINAL BY UPS
415 North Orange Avenue

P.O. Box 1673

Orlando, Florida 32802

Re:  Intellectual Property Rights
CML, Inc.

Dear Mr. Tynan:

Enclosed herewith is the Affidavit of Gary J. Braswell, Chairman of the Board of
Directors of CMI, Inc., concerning production requests from various defense counsel for
the source code for CM, Inc,’s INTOXILYZER® 8000 breath alcohol testers.

I feel it is important to note that CMI, Inc. further owns certain copyrights under
Titie 17 of the United States Code in the software for the INTOXILYZER® 8000 breath
alcohol testers, and considers the software proprietary information and a trade secret.
Disclosure of the software would likewise cause irreparable harm to CMI, Inc.

Very truly yours,
KING & SCHICKLI, PLLC
Michael 8. Hargis

MSH/edb
Enclosure

cc:  Alan W. Holbrook, Esg.
Sullivan, Mountjoy, Stainback, & Miller, PSC



AFFIDAVIT

Comes Affiant, Gary J. Braswell, and being first duly sworn, states as follows:
My name is Gary 1. Braswell. [ am the Chairman of the Board of Directors of
CML, Inc. (“CMI") located at 316 East 9" Street, Owensboro, Kentucky, CMIis a
Kentucky corporation.

CMI manufactures, among other goods, INTOXILYZER® 8000 breath alcohol
testers. CMI has sold the INTOXILYZER® 8000 breath alcohol tester in several
states to various federal, state and local agencies and instrumentalities.

CMI owns certain copyrights in the souice code for the INTOXILYZER® 8000
breath alcohol testers afforded by Title 17 of the United States Code.

CMI considers the source code for the INTOXILYZER® 8000 breath alcohol
testers proprietary information and a trade secret of CM1. Disclosure of the source
code would cause irreparable harm to CMIL.

CMI has not disclosed the source code for the INTOXILYZER® 8000 breath
alcohol tester to the Florida Department for Law Enforcement or any other of
CMT1's customers, or individuals outside of CML.

CMI has no written contractual agreement with Florida regarding the sale of
INTOXILYZER® breath alcohol testers, but sells its breath alcohol testers based
upon purchase orders and sales invoices to customers in Florida.

I swear that all of the above statements are true and correct to the best of my

knowledge.

CMLI, Inc.

BY; %M’
Gary 1. Briswell

Chairman of the Board



COMMONWEALTH OF KENTUCKY )
COUNTY OF DAVIES )

SUBSCRIBED AND SWORN to before me by Gary J. Braswell, Chairman of the
Board of CMI, Inc., and known by me to hold such office, for and on behalf of such
corporation, on this 25" day of January, 2007.

koot {f Aot

Notary Public, State at La(ge
My Commission expires: /a3 -3007

PREPARED BY:

wm.&ﬂ%

Michael S. I-largls

King & Schickli, PLLC
247 North Broadway
Lexington, KY 40507-1058
(859) 252-0899

Attorney for CMI, Inc.



mc HECEIVED
316 East Ninth Street . )
Owensboro, KY 42303 SEP g 6 2007
866-835-0880 EBLE
www.aicoholtest.com Hleonet Tasting Prograrm

Authernzeﬁ Servzce Cemers

Florida

Enforcement Electronics
3705 Century Blvd. #2
f.akeland, FL 33811
Contact: Jay Logue
Phone: 800-723-2779

Tech Source

15816 85th Way North

Paim Beach Gardens, FL33418
Contact: Hal Brunman

Phone: 561-747-8500

Kentucky

(Manufacturer)

CMI, Inc.

316 East Ninth Street
Owensboro, KY 42303
Contact: Service Department
Phone: 866-835-069¢

G/26/2007




316 E. 9th St. aeT 65 200
Owensboro, KY 42303
1-866-835-0680

Fax: 270-685-66878
www.aicoholtest.com

o

\ by . Q | o
picoho Tasling ¢ FOgram

September 25, 2007
CMi Customer Communication

Creetings! My name is Toby Hall, President of CMI, Inc. | was appointed president in
April of this year. As many of you know, | have been with CMI, inc. for almost 17 vears
now. During that time, | have worked in design engineering, manufacturing, sales, and
marketing. | have spent time providing fraining on instrumentation both at CMl and in
many of your labs and training focilities, | have truly enjoved what Hhave done over tha
past 17 vears and lock forward to putting my hands-on expetience to good use in
continuing to serve you.

| want to thank you for your continued patronage as customers of CME and am always
copen to discuss your thoughis on both how we are performing as your supplier and how
your needs are changing. CMI strives 10 meet your needs, ailowing you to focus on
runNning your respective programs.

CMI's products are used worig-wide in law enforcement and employment related
applications and have been approved for use by many internationally recognized
bodies INHTSA, OIML, Home Office (UK}, etfc.}. These products have proven themselves
in forensic laboratories and in the field time ond fime again. A new challenge has
arisen, however, that isn't challenging the product’s performance per se (because
everyone knows that the way to test an instrument’s performance is independently with
known, traceable standards), but rather the access to intellectual property associated
with the breath testing instruments and owned by CMI. Access to this intellectual
property is purported to (1] give the viewer insight into the inner workings of the
instruments and {2) to allow the viewer to determine whether the instruments are

L} H

working property and accurately.

The first reason given above -insight into the inner workings of breath testing instruments-
is tfrue and why indeed the intellectual property, i.e., the source code in particular, is
very valuable 1o CMi, Our competitors, both existing and potential (e.g. in developing
countries) would gain a significant econemic advantage by learning how CMl is able
to be so flexible in serving multiple customers while providing guality instruments. The
second reason given gbove -defermining whether instruments are waorking properly and
accurately-is, as | have previously stated, not determined by an examination of the
source code associated with that instrument. Still, the denial of access to CMI's
intellactual property has placed a strain on our customers' rescurces in supporting their




programs. Therefore, | am taking actions in support of your pregrams to allow
controlled viewing of our source code.

Over the coming weeks, | intend to provide a means for the review of cur most valued
intellectual property in a way that will protect ocur property and interests and provide
relief to you, cur highly valued customers.

As more information becomes available regarding this matter, | will be back in touch.

Again,  want to thank you dil for your continued supporf of CMI, Inc. With this change
in pelicy, | believe we have taken a positive step in supporting you and your changing
needs.

Thank you,

Toby S. Halt
President
CMI, Inc.

Please find attached, a statement regarding CMi's moedified position on the viewing of
our intellectual property {source code).




316 E. 9th St

Owensborg, KY 42303 i Al ettt fag o
1-865-835-0690 %%@%E%ﬁ :
Fax: 270-685-6678 R IT.
www.alcoholtest.com ger & 200k
FOLE

Afconot Tegting Frogram

Statement of Corporate Policy Concerning Intellectual Property
Associated with INTOXILYZER® Brand of Breath Alcohol Instrumenis

All rights in software, including both source code and object code, used in association
with tne INTOXYLIZER® brand of breath alcohol instruments are considered confidential,
proprietary or a frade secret owned by CML, Inc. Disclosure of the software would
cause ireparable harm to CMI, Inc.

Cespite the utmost importance of maintaining its software in strict confidence, CMI, Inc.
firmiy believes that supporting law enforcements’ efforts to mainfain safe roads and
highways for each of its citizens and guests is equally important.

Therefore, CMI, Inc. is adopting a revised corporate policy wherein CMI, Inc. will work
with interested parfies to provide controlled viewing of its software when ordered by @
court of competent jurisdiction. Each interested parly, having executed an agreed
upon Non-Disclosure Agreement and under Protective Orders provided by CM, Inc.
and issued by the court, will be provided an opportunity 1o view the software under
ceriain terms designed 1o protect CMI, Inc.'s rights. A Protective Order and Non-
Disclosure Agreement will be provided by CMI, Inc. upon written reguest made io the
attention of the President. The extent of charges will be determined and agreed upon
at the time of execution of the Non-Disclosure Agreement.

In this manner, CMI, Inc. can control and protect its valuable intelleciual property rights
while the issue of CMI, Inc.'s software can be removed as an impediment o law
enforcements’ abilities 1o prosecute and convict drivers accused of operating a motor
vehicle while under the infiuence of alcohol. It is the goal of CMI, Inc. that this revised
colicy coupled with law enforcement’s on-going use of the INTOXILYZER® brand of
breath alcehol instruments will continue to lower the incidence of drunk drivers on roads
and highways.

Further infermation can be obtained by contacting CM, Inc.’s president, Toby Haill aof
the address below.

US Mail:
Toby S. Hall
President, CM|, inc.
316 East 9" Street
Cwensboro, KY 42303

.80 you can breathe easier 2825
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316 E. Sth St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

February 7, 2008

Florida Dept of Law Enforcement

Alcohol Testing Program

PO Box 1489

Tallahassee, FL. 32302-1489

Attn: Ms. Laura Barfield, Program Manager

Dear Ms. Barficld:

This purpose of this letter is to advise you the keyboard cable assembly (021295FL)
utilized by the Intoxilyzer 8000 is now being purchased from a different vendor. While
the function of this assembly remains the same (part number will remain the same),
wiring colors have changed. Please reference the included pictures to indicate this
physical difference. The effective date for usage of this new keyboard cable assembly is
January 28, 2008 (reference engineering change notice CM06-238).

This update in no way affects the performance, accuracy, or precision of the Intoxilyzer
8000.

If you have any questions, please give me a call.

Sincerely,
!
ng RECEIVED
Pamcla J. Hagan FE 9 i
Technical Sales Manager B 08 200B ur
FILE
Attachment Aleohol Testing Program




Page 2
Ms. Laura Barfield
February 7, 2008

Keyboard Connector Assembly — Part Number: 021295FL
Effective Usage Date: 1/28/08

Keybo -Conrhlector sely — Part Number: 021295FL
Original Connector Assembly
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316 East Ninth Street
Owensboro, KY 42303
866-835-0690

www.alcoholtest.com

Intoxilyzer® 8000

Authorized Service Centers

Florida

Enforcement Electronics
3705 Century Bivd., #2
Lakeland, FL 33811
Contact: Jay Logue
Phone: 800-723-2779

Kentucky

(Manufacturer)
CM|, Inc.

316 East Ninth Street
Owensboro, KY 42303
Contact: Service Department
Phone: 866-835-0690

3/12/2008
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KING & SEHICKL!, PLLC

WARREN D, SCHICKLE 247 NODRTH BROADWAY PaATENT
:l:cm\n. :. ;Alﬂl' LEXINGTON, KENTUCKY 405D7-10s8 TRADIMARK
KROREwW D. DomuID . - CORYRIGHT

MIGHAEL T. BANDERSON (859) 253-0889 TEL gy

(859) 252-0779 Fax RELATED Causes
INFO@IPLAW 1 .NET e

PaTRICK M. TORRE. PH.D.
BRETT B. CoRaLy

OF CounSEL January 25, 2007

J. RaLPH KING
JaMEa D. LiLee

Greg A. Tynan, Deputy Chief

County Court Bureau

Office of the State Attorney \' I
Ninth Judicial Circuit of Florida ORIGINAL BY UPS
415 North Orange Avenue '
P.O.Box 1673

Orlando, Florida 32802

Re: Intellectual Property Rights
CML Inc.

Dear Mr. Tynan:

. Enclosed herewith is the Affidavit of Gary J. Braswell, Chairman of the Board of
Directors of CMI, Inc., concerning production requests from various defense counsel for
the source code for CMI, Inc.'s INTOXILYZER® 8000 breath alcohol testers.

I feel it is important to note that CMI, Inc. further owns certain copyrights under
Title 17 of the United States Code in the software for the INTOXILYZER® 8000 breath
alcohol testers, and considers the software proprietary information and a trade secret.
Disclosure of the software would likewise cause irreparable harm to CMI, Inc.

Very truly yours,
KING & SCHICKLI, PLLC
Michael S. HargisE

MSH/edb
Enclosure

cc:  Alan W. Holbrook, Esq.
Sullivan, Mountjoy, Stdinback, & Miller, PSC
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AFFIDAVIT

Comes Affiant, Gary J. Braswell, and being first duly sworn, states as follows:
My name is Gary J. Braswell. [ am the Chairman of the Board of Directors of
CMI, Inc. (“"CMI") located at 316 East 9™ Street, Owensboro, Kentucky. CMIisa
Kentucky corporation.

CM! manufactures, among other goods, INTOXILYZER® 8000 breath alcohol
testers. CMI has sold the INTOXILYZER® 8000 breath alcohol tester in several
states to various federal, state and local agencies and instrumentalities.

CMI owns certain copyrights in the souice code for the INTOXILYZER® 8000
breath alcohol testers afforded by Title 17 of the United States Code.

CMI considers the source code for the INTOXILYZER® 8000 breath alcohol
testers proprietary information and a trade secret of CMI. Disclosure of the source
code would cause irreparable harm to CM1.

CMI has not disclosed the source code for the INTOXILYZER® 8000 breath
alcohol tester to the Florida Department for Law Enforcement or any other of
CMT1's customers, or individuals outside of CMIL.

CMI has no written contractual agreement with Florida regarding the sale of
INTOXILYZER® breath alcohol testers, but sells its breath alcoho! testers based
upon purchase orders and sales invoices to customers in Florida.

I swear that all of the above statements are true and correct to the best of my

knowledge.

CM]1, Inc.

By: Q.mﬁ-ﬁeﬂ-a-d’l/
Gary J.(Braswell

Chairman of the Board




COMMONWEALTH OF KENTUCKY )
COUNTY OF DAVIES )

SUBSCRIBED AND SWORN to before me by Gary J. Braswell, Chairman of the
Board of CM]I, Inc., and known by me to hold such office, for and on behalf of such
corparation, on this 25™ day of January, 2007.

oot i fhotps

Natary Public, State at Lafge
My Commission expires: /0 ~ald-3807

PREPARED BY:

A G,

Michacl S.Hargis (/
King & Schickli, PLLC
247 North Broadway
Lexington, KY 40507-1058
(859) 252-0899

Attomey for CMI1, Inc.




— Ml INC.

316 E. Sth St.
Owensboro, KY 42303 September 25, 2008

1-866-835-0690
Fax: 270-685-6678
www.alcoholtest.com

Ms. Laura D. Barfield, Manager

FDLE - Alcohol Testing Program SEp 30

P.O. Box 1489 2008

Tallahassee, FL 32302 Alcongy . DLg
Subject: CMI, Inc. Intoxilyzer 8000 Filters Progrem

Dear Ms. Barfield:

This letter is responsive to your requests for answers to a list of six questions
posed in your August 30, 2008 correspondence to CMI, Inc. regarding the above
captioned matter.

Q. Is the CML, Inc. Intoxilyzer 8000 used in the state of Florida listed on the
US Department of Transportation Conforming Products List of
Evidential Breath Measurement Devices?

A. Yes. The Intoxilyzer 8000 is listed on the US Department of Transportation
Conforming Products List of Evidential Breath Measurement Devices.

Q. Is there more than one make, brand and model of CMI, Inc. Intoxilyzer
8000?

A, While the Intoxilyzer 8000 is configured with different features and options
for different customers, there is only one model Intoxilyzer 8000 made and
sold in the United States.

Q. What is the micron wavelength of each filter used in the Intoxilyzer 8000?

A, There are two IR filters in the Intoxilyzer 8000, one at 9.376 um and the other
at 3.476 um.

Q. Were the same micron wavelength filters in the Intoxilyzer 8000(s) sent to
the US Department of Transportation in 2001 for evaluation and
inclusion on the Conforming Products List? And again in the
instruments sent for software version 8100.26 and 8100.27 evaluation by
the US DOT in 2007?

INTOXILYZER: ..so you can breathe easier

K _




— MI INC.

316 E. 9th St.

Owensboro, KY 42303 Page -2-
1-866-835-0690 -

Fax: 270-685-6678

www.alcoholtest.com

A. These same filters were in the instruments sent to DOT in each of the
occasions you have listed.

Q. Have the micron wavelength of the filters ever changed?

A Singe the submissior: and approval of the Intoxilyzer 8000 by the US
Department of Transportation, the filter wavelengths have been the same.

Q. Can you explain the discrepancies between the micron wavelength of the
filters listed in the CMI, Inc. Intoxilyzer brochure, the CMI, Inc.
Instrument Specifications Summary, the CMI, Inc. Intoxilyzer 8000 Parts
List, and the information listed in the Federal Register?

A, The parts list has the information used to describe the parts in the system. It
has the specific, correct information on the filter center frequencies. The other
CMI sales and marketing literature makes general references to the filter
center frequencies for publication purposes. CM1, Inc. did not generate the
Federal Register document but it appears to have used general references as
well. '

Please let me know if you have any other questions.

Sincerely

Toby S. Hall

President, CMI, Inc.

INTOX[LY_ZER@ ...S0 you can breathe easier




Ronald M. Sollivan
Jesse T. Mountjoy
Frank Swainback
James M. Miller
Michaei A. Fivrelia
Allen W. Halbrook
R. Michael Suilivan
Brvan R. Reynolds
Tyson A Kamuf'
Maerk W. Starnes

C. Ellsworth Mounrjoy

Suzan Montalvo-Ciesser

"Felephane (270) 926 3000
“Telecopier (2701 6B3-6h9%4

160 St. Anr: Building
BO Box 727
Owensbory, Kertucky
42302-0727

.......

SULLIVAN. MOUNTJOY, STAINBACK & MILLER PscC

ATTORNEYS AT LAW

November 26, 2008

Laura Barfield

Florida Department of Law Enforcement
Alcohecl Testing Program

P.O. Box 1489

Tallahassee, FL 32302

Re: State of Florida v. Witte
Case No. 2008-CT-004176-SC (Sarasota County)

Dear Ms. Barfield:

For purposes of the above-referenced case, I am
enclosing a copy of the Order entered by Daviess District
Judge Joseph Castlen on November 20, quashing Ms. Mack’s
purported subpoenas duces tecum to CMI, Inc. I notified
Ms. Mack, as well as Assistant State Attorney Ganderton,
of this action on November 20, and sent koth of them a
copy of this same Order.

Since the underlying issue, apparently, involved a
communication on the telephone between an FDLE employee
Venturi and CMI technician Faulkner, I did inquire of CMI
to determine the action taken at CMI's end in Kentucky. I
attach a copy of a memo from Mr. Faulker to Mr. Christie
dated November 14, in that regard. All of this is as a
courtesy to you, and to the State Attorney, and is without
waiver of any of CMI’'s claims that it is otherwise not
subject to discovery proceedings in Florida cases, much
less subpoenas issued in Florida that end up being served
on CMI in Kentucky via NRAI.

Please let me know if you have any questions. ﬂp

(ﬁ'
Sincerely yours, & 0@’ 0(9
&

,?’W“-A
AWH/ej

Allen W. Holbrook 1§hb
Enclosures

cc: David Ganderton, Esg. (w/enc.)




Roqald M. Sulliven
Jesse T. Mountjoy
Frank Stuinback

Jame: M. Miller
Michaet A. Fiorella
Allen W, Holbrook

R. Michsel Sullivan
B:yan R. Reynolds
Tysor A. Ksmuf

Mark W. Sames

C. Elisworth Mountjoy
Susan Montalvo-Gesser

Telephone (270) 926-4000
Telecopier (270) 683-6694

100 St. Ann Building
PO Box 727
Owensboro, Kentucky
42302-0727

SULLIVAN, MOUNTJOY, STAINBACK & MILLER PSC

ATTORNEYS AT LAW

November 20, 2008

Kerry Mack, Esd.

The Mack Law Firm

2022 Placida Road
Englewood, FL 34224-5204

Re: State of Florida v. Witte
Case No. 2008-CT-004176-SC
(Daviess District Court Case No. 06-C-01500)

Dear Ms. Mack:

You neither filed an appearance nor a response to the
motion to quash that was heard by the Daviess District
Court today. Please find enclosed a copy of the Order on
CMI's Supplemental Motion to Quash.

Please let me know if you have any guestions.
Sincerely vyours,

—

Allen W. Holbrook

AWH/cjb
Enclosure

cc: CMI, Inc. (w/attachment)
David Ganderton, Esq. (w/attachment)




COMMONWEALTH OF KENTUCKY L
DAVIESS DISTRICT COURT r—
DIV. III |
CASE NO. 06-C-01500 |
1
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|

IN RE: b e P
! G 3 sl e T AL ‘(’_‘ o
State of Florida wv. Christine Adkins (# 5= 2bas TRy T e
State of Florida v. William J. Sutton  (# 04-1146 T)

(Charlotte County, Florida) :

And

State of Florida v. Witte (# 2008-CT-0b4176-SC)
(sarasota County, Florida) g

ORDER ON CMI'S SUPPLEMENTAL MOTION TO QUAEH

CMI having moved to quash a separate subpoena, in the State
v. Witte case, and the Court being sufficientiy adviEed that said
subpoena was issued by the same counsel as was invol&ed in the

Adkins and Sutton cases, CMI’'s Motion is SUSTAINED.

The subpoena in the Witte case is guashed retroactive to

August 19, 2008.

This EZD day of ﬂ}owlow , 2008.

,@ax_,@,&bgzgt"’

JOSEPH W; CASTLEN, III, JUDGE
DAVI ISTRICT COURT, DIV. III

TENDERED BY:

Lo e

Allen W. Holbrook

SULLIVAN, MOUNTJOY, STAINBACK,
& MILLER, P.S.C.

100 St. Ann Street

P.O. Box 727

Owensboro, Kentucky 42302-0727

{270) 926-4000

Counsel for CMI, Inc.




— MI INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0630
Fax: 270-685-6678
www.alcohoitest.com
MEMORANDUM
TO: Steve Christie
FROM: Brian Faulkner ﬁF
DATE: November 14, 2008

SUBJECT: Instrument 80-001723

This is in response to your recent inquiry regarding my action taken on the above
identified Florida 1-8000 instrument back on February 12, 2008.

FDLE’s George Venturi contacted CMI on February 12, 2008 concerning an
anomaly with instrument 80-001723.

Mr. Venturi indicated that after the instrument had uploaded its records to
Tallahassee, the instrument then displayed several memory exceptions.

CMI connected to the instrument remotely (via telephone modem) from the
engineering lab and through this method of communication verified that the
instrument contained no records. This supported Mr. Venturi's description of the
upload to Tallahassee.

Once CMI had confirmed that no records remained on the instrument, the
memory exceptions were then cleared and the instrument re-enabled. The
instrument was then disconnected from the modem hookup.

The diagnostic operations performed by CMI could have been performed by
George Venturi. However, he had requested that CMI corroborate, by its own
interface with the instrument through the modem connection, that the records
were no longer on the instrument.

Please let me know if you have any further questions.

:[NTOXILYZERqb ...S0 you can breathe easier
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318 E. 9th SL.
- Owensboro, KY 42303
- 1-886-835-0690 ’
Fax: 270-685-8678 l
www.alcoholteat. com
FAX TRANSMISSION
TO: Ms. Laura Barfield (Company) Florida Dept. Law Enforcement

(Fax Number) (850)921-3787

FROM:  CMI Inc.
316 E. 9" Street

Owensboro, KY 42303
UBJECT: Schofield Affidavit COPIES TO: None
Micron Filter Wavelengths :
DATE: July 27, 2009 Number of Pages: 4

Laura;

" An original signed copy of my letter and a copy of my affidavit regarding the center
wavelengths of filters will follow by regular mail.

Bill

INTOXILYZER" ...50 you can breathe easier Rl
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316 E. 8th St.
QOwensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
wWww.alcoholtest.com

July 27, 2009
-SENT VIA FACSIMILE AND REGULAR MAIL-

Ms. Laura D. Barfield, Manager
FDLE — Alcohol Testing Program
P.O. Box 1489

Tallahassee, FL 32302

Subject: William S. Schofield Affidavit
Re: Center Wavelengths of Filters

Dear Laura:

It has come to my attention that some defense attorneys are seeking to challenge the
approval of the Intoxilyzer 8000 units claiming that the micron bands in use are different
than those approved. To that end, enclosed please find an affidavit previously executed
by me on this subject. | hope this affidavit is helpful. '

Sincerely,

‘William S. Schofield
Manager — Engineering
CM], Inc.

WSS/1sc

Enclosure

p
-
e

INTOXILYZER: . <o you can breathe easler
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AFFIDAVIT

Comeg the Affiant William Schofield, and being first duly sworn
states as follows:

1) My name is William Schofield. I am the Manager of
Engineering for CMI, Inc., located at 316 East 9th Street, Owensboro,
Kentucky.

-~ 2) I have held this position with CMI for over 20 years,

3) CMI manufactures, among other things, the Intoxilyzer 8000,
' CMI sells this product throughout the United States. It has sold the
Intoxilyzer 8000 to the Florida Department of Law Enforcement for use
by law enforcement agencies and offices throughout Florida.

4) As part of my duties ag Manager of Engineering, I have
custo@y of certain documents, including documentation for the
Intoxilyzer 8000.

5) Part of this documentation coneists of Infrared Filter
specifications. These specifications define the center wavelength of
the Infrared filters with three decimal place accuracy.

6) The Intoxilyzer 8000 uses two narrowband Infrared filters.

These filters have center wavelengths at 3.476 microns and $.37¢6
microna.

7) Filters with these center wavelengths have been used in all
Intoxilyzer 8000 instruments, including all Intoxilyzer 8000
instruments evaluated and approved by the US Department of

Transportation and all Intoxilyzer B000 instruments used in the State

of Florida.



JUL-27-2889 14:57 CMi, INC. 278 685 6678 P.g4

B8) I have personal knowledge of the matters set forth in this
Affidavit.
9) I swear or affirm that all of the above satatements are true

and correct to the best of my knowledge and belief.

Thig ,é day of July, 20089.

A
Wiiliam 'Schofield;ﬁ 272 ' L

Title: Manager of Engineering,
for CMI, 1nc. L

LA
'

COMMONWEALTH OF KENTUCKY)
COUNTY OF DAVIESS )

Subscribed and sworn to before me by William Schofield, Manger
of Engineering for CMI, Inc., on this {fZ day of July, 2009.

Codos i LG y

et
Notary Public, State at Large l.,,-@iat:,-;,‘;,@
My commission expires: /- D~ Ao/ LA

TOTAL P.B84
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316 E. 9th St.
Owensborg, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

July 27, 2009

\
1
\

\w
-SENT VIA FACSIMILE AND REGULAR MAIL-

Ms. Laura D, Barfield, Manager
FDLE - Alcohol Testing Program
P.O. Box 1489

Tallahassee, FL 32302

Subject: William S. Schofield Affidavit
Re: Center Wavelengths of Filters

Dear Laura:

Tt has come to my attention that some defense attorneys are seeking to challenge the
approval of the Intoxilyzer 8000 units claiming that the micron bands in use are different
than those approved. To that end, enclosed please find an affidavit previously executed
by me on this subject. I hope this affidavit is helpful.

Sincerely,

‘William S. Schofield
Manager —- Engineering

CM]I, Inc.
RECEIVED
WSS/lsc
Enclosure AUG 42008
FDLE
Alcohot Testing Program

INTOXILYZER® ...80 you can breathe easier




AFFIDAVIT

Comeg the Affiant William Schofield, and being first duly sworn
states as follows:

1) My name is William Schofield. I am the Manager of
Engineering for CMI, Inc., located at 316 East 9th Street, Owensboro,
Kentucky.

2) I have held this position with CMI for over 20 years.

3} CMI manufactures, among other things, the Intoxilyzer 8000.

CMI sells this product throughout the United States., It has sold the
Intoxilyzer 8000 to the Florida Department of Law Enforcement for use
by law enforcement agencies and cffices throughout Florida.

4} As part of my duties as Manager of Engineering, I have
custody of certain documents, including documentation for the
Intoxilyzexr 8000.

5) Part of this documentation consists of Infrared Filter
specificationa, These specifications define the center wavelength of
the Infrared filters with three decimal place accuracy.

6) The Intoxilyzer 8000 uses two narrowband Infrared filters.

Thegse filters have center wavelengths at 3.476 microns and 9.376

microns.
7) Filters with these center wavelengths have been used in all
Intoxilyzer 8000 instruments, including all Intoxilyzer 8000

instruments evaluated and approved by the US Department of
Transportation and all Intoxilyzer 8000 instruments used in the State

of Florida.



8) I have personal knowledge of the matters set forth in this
Affidavit.
g) I swear or affirm that all of the above statements are true

and correct to the best of my knowledge and belief.

P
This day of July, 2009.

*n -~
%%& Y
William Schofield
Title: Manager of Engineering,

for CMI, Inc.

COMMONWEALTH OF KENTUCKY)
COUNTY OF DAVIESS )

Subscribed and sworn to before me by William Schofield, Manger
of Engineering for CMI, Inc., on this {fZ day of July, 2009.

fodos i Pl

Notary Public, State at Large
My commission expires: 4~ 23 - 3/
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Barfield, Laura

From: Hall, Toby [tshall@alcoholtest.com]

Sent: Wednesday, October 14, 2009 6:35 PM

To: Barfield, Laura

Cc: eguedes@wsh-law.com; Allen Holbrook; Eason, Linton
Subject: Software letter re: 8100.26 and 8100.27

Attachments: Letter to Laura Barfield October 14, 2009.pdf
Laura,

Please find the attached letter. Please give me a call if you have any questions.

Thank you,
Toby

10/19/2009



— MI ING.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0680

Fax: 270-685-6678
www.alooholtest.com

October 14, 2009

Ms. Laura Barfield VIA EMAIL AND OVERNIGHT DELIVERY
Program Manager ‘

Fionds Department of Law Enforcemnent

2729 Fori Knox Building 2

Suite 1200

Tallahassee, FL 32308

Re: Restricted Licenses for Intoxilyzer 8000 Operating Software
Versions 8100.26 and 8160.27

Dear Ms. Barfield:

It has been brought to the attention of CMI, Inc. the Florida Department of Law
Enforcement (“FDLE") intends to schedule a “viewing"" of the Intoxilyzer 8000 operating
software, versions 8100.26 and 8100.27 (the “Software™), so as to permit members of the
criminal defense bar and their experts-to view the bit and byte patiern of both versions of
the Software. It is also our understanding that this viewing is being conducted in
response to the court’s decision in State v. McGratty, et al., Case No. (7-AP-38. It
remains unclear to CMT how or why it was possible for the trial court to authorize such a
viewing in light of the unequivocal language of the Restricted License pursuant to which
FDLE has access to the Software. As you know, the Restricted License expressly
prohibits such disclosure: '

3. CONFIDENTIALITY

If the Licensed Software is identified as being Restricted in any way, the

Lsceused Software will be treated a3 a proprietary ggde secret of

dLeneh Iltinstrict«to without
or for

zwen;; (20) vears after termination, of this Agreement.

CMI certainly expects that FDLE would have argued to the trial court that such language
precludes the disclosure about to take place.

To be clear, CMI considers any disclosure of the Software, including the one
about to take place, 1o constitute a serious violation of the Restricted License. CMI's
position in this letter should not be construed as a waiver or acquiescence in any future
disclosures of the Software. Having said that, CMI appreciates the difficult position that
FDLE finds itself in at the present time. As such, and subject to the conditions set forth

INTOXILYZER: .50 you can breathe easier aki




bcIow CMI will not take affirmative action on this occasion to prevent the viewing of !.he
Software pursuant 10 the McGraiiy decision.

FDLE shall take all measures possible to safeguard the confidentiality of the
Software during the viewing. No defense lawyer or expert.should be permitted to bring
into the room where the viewing is to take place any electronic equipment or storage
media (CD’s, flash drives, digital camera equipment, laptops, etc.), and the viewing must
be supervised at all times. Under no circumstances should anyone participating in the
viewing be permitted to install any device or software (mcludmg, ‘but not limited to,
decompilers) on the PC to be used for the viewing.

Notwithstanding the above-stated position and immediately upon the conclusion
of the forthcoming viewing of the Software, CMI will declare a breach of the Restricted
License associated with version 8100.26 of the Software and will terminate the Restricted
License. FDLE is to return all materials related to version 8100.26 of the Software,
inclueding but not limited to, any manuals, disks, copies or other documentation. Any
copies of version 8100.26 of the Software that may exist in FDLE computers or data
storage devices shall be immediately and permanentty deleted.

CMI would request that in the future it be informed of any efforts by any party to
obtain access to the Software with sufficient time to aflow CMI to take appropriate steps
to protect its proprietary information and assets. CMI does not wish to leamn about the
disclosure requests afier an appellate court has already rendered a decision adversely
affecting CMI’s interests. At a minimum, CMI{ would expect that FDLE and its
representatives, in accordance with FDLE’s contractual obligations, would affirmatively
argue agaivst the disclosure of the Software, citing the explicit language of the Restricted
License associated with version 8100.27 of the Software,

CMI does not take this position lightly or without considerable deliberation as to
its effects on FDLE. CM1 has always enjoyed and valued its close working relationship
with FDLE and other law enforcement agencies in Florida. We simply ask that there be a
heightened sensitivity to the important confidentiality interests associated with use of the
Software. Should you or anyone at FDLE have any questions regarding this matter,

please do not hesitate to contact us.
Smcercly,
{/Q
Teby S. Hall

President

Ce:  Linton Eason, Esq. (via email)
Allen Holbrook, Esq. (via email)
Edward G. Guedes, Fsq. (via email)
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316 E. 8th St.

Owensboro, KY 42303 ‘
1-866-835-0690 0CT 15 2009
Fax: 270-685-8678

' FDLE
www.alcoholtest.com Alcohol Testing Program
October 14, 2009

Ms. Laura Barfield VIA EMAIL AND OVERNIGHT DELIVERY
Prograva znager

Florida Department of Law Enforcement

272% Fort Knox Building 2

Suite 1200

Tallahassee, FL 32308

Re: Restricted Licenses for Intoxilyzer 8000 Operating Software
Versions 8100.26 and 8100.27

Dear Ms. Bé.rfxeld:

[t has been brought to the attention of CMI, Inc. the Florida Department of Law
Enforcement (“FDLE”) intends to schedule a “viewing” of the Intoxilyzer 8000 operating
- software, versions 8100.26 and 8100.27 (the “Software”), so as to permit members of the
cniminal defense bar and their experts to view the bit and byte pattern of both versions of
the Software. It is also our understanding that this viewing is being conducted in
response to the court’s decision in State v. McGratty, et al.,, Case No. 07-AP-38. It
remains unclear to CMI how or why it was possible for the trial court to authorize such a
viewing in light of the unequivecal language of the Restricted License pursuant to which
FDLE has access to the Software. As you know, the Restricted License expressly
prohibits such disclosure:

3. CONFIDENTIALITY

If the Licensed Software is identified as being Restricted in any way, f_llt_a
Licensed Sofiware will be treated as a proprietary trade secret of
CMI, and Licensee shall hold it in_strictest confidence without

disclosure to another individual or party during the term, or for
twenty (20} vears after termination, of this Agreement.

CMI certainly expects that FDLE would have argued to the trial court that such language
precludes the disclosure about to take place.

To be clear, CMI considers any disclosure of the Software, including the one
about to take place, to constitute a serious violation of the Restricted License. CMI’s
position in this letter should not be construed as a waiver or acquiescence in any future
disclosures of the Software. Having said that, CMI appreciates the difficult position that
FDLE finds itself in at the present time. As such, and subject to the conditions set forth

INTOXILYZER: ..so you can breathe easier
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below, CMI will not take affirmative action on this occasion to prevent the viewing of the
Software pursuant to the McGratty decision.

FDLE shall take all measures possible to safeguard the confidentiality of the
Software during the viewing. No defense lawyer or expert should be permitted to bring
mnto the room where the viewing is to take place any electronic equipment or storage
media (CD’s, flash drives, digital camera equipment, laptops, etc.), and the viewing must
be supervised at all times. Under no circumstances should anyone participating in the
viewing be permitted to install any device or software (including, but not limited to,
decompilers) on the PC to be used for the viewing.

Notwithstanding the above-stated position and immediately upon the conclusion
of the forthcoming viewing of the Software, CMI will declare a breach of the Restricted
License associated with version 8100.26 of the Software and will terminate the Restricted
License. FDLE is to return «fl materials related to version 8100.26 of the Software,
including but not limited to, any manuals, disks, copies or other documentation. Any
copies of version 8100.26 of the Software that may exist in FDLE computers or data
storage devices shall be immediately and permanently deleted.

CMI would request that in the future it be informed of any efforts by any party to
obtain access to the Software with sufficient time to allow CMI to take appropriate steps
to protect its proprietary information and assets. CMI does not wish to learn about the
disclosure requests after an appellate court has already rendered a decision adversely
affecting CMI’s interests. At a minimum, CMI would expect that FDLE and its
representatives, in accordance with FDLE’s contractual obligations, would affirmatively
argue agaimst the disclosure of the Software, citing the explicit language of the Restricted
License associated with version 8100.27 of the Software,

CMI does not take this position lightly or without considerable deliberation as to
its effects on FDLE, CMI has always enjoyed and valued its close working relationship
with FDLE and other law enforcement agencies in Florida. We simply ask that there be a
heightened sensitivity to the important confidentiality interests associated with use of the
Software. Should you or anyone at FDLE have any questions regarding this matter,

please do not hesitate to contact us.
Sincerely, ﬁ/@ /7

Toby S. Hall
President

Cc:  Linton Eason, Esq. (via email)
Allens Holbrook, Esq. (via email)
Edward (3. Guedes, Esq. (via email)



Comes the Affiant Brian Faulkner, and being first duly sworn, states as
follows: _

1. My name is Brian Faulkner. T am the Manager of Engineering for CMI,
Inc., located at 316 East 9" Street, Owensboro, KY. T holda B.S. in
Electrical Engineering and have 12+ years experience as an electrical
engineer including 8+ years in embedded systems development. During my
tenure at CMI, Inc. I have held the positions of Electronics Engineer and
Senior Electronics Engineer before my current position as Manager of
Engineering.

2. Thave personal knowledge of the facts set forth in this affidavit.

3. In my capacity as a CMI engineer, [ have become familiar with the testing
protocols of the National Highway Traffic Safety Administration and the
breath-alcohol requirements of Florida and other jurisdictions in the United
States.

4. | have also carefully reviewed the affidavit of Dr. Harley Myler’s affidavit
dated April 19, 2007 (“Myler Affidavit”).

5. 1 am fully aware of all operational aspects of the Intoxilyzer 8000, both with
respect to its hardware and software. The Intoxilyzer 8000 uses an AMD188

microprocessor, and its software is written in C/C++.



6. The Intoxilyzer 8000 utilizes both hardware and software together to
measure and quantify ethanol in a vaporous solution. This combination of
hardware and software does not render an opinion, but rather reports an
analytical measurement.

7. The accuracy of this analytical measurement can be verified without
examination of the source code. In fact, examination of the source code
would not reveal whether the analytical measurement was accurate. This
can only be accomplished by other well established scientific methods, such
as introducing a sample of a known NIST Traceable ethanol concentration
and verifying that the instrument accurately reports the correct measurement.

8. I am tamiliar with the published findings of the National Safety Council’s
Committee on Alcohol and Other Drugs on the issue of the discovery
demands for source code:

[Alccess to the Source Code of the software of an evidential breath-
alcohol analyzer is not pertinent, required, or useful for examination or
evaluation of the analyzer’s accuracy, scientific reliability, forensic
validity, or other relevant characteristics, or of the trustworthiness and
reliability of analysis results produced by the analyzer. These matters
can be and have been fully assessed and examined by multiple other well
established and recognized methods and procedures in common use
worldwide;. . ..

9. The National Highway Traffic Safety Administration (NHTSA) performs

testing of breath alcohol instruments according to the “Model Specifications

for Devices to Measure Breath Alcohol” (Model Specifications) for the



purpose of approving instruments to be published on the “Conforming
Products List of Evidential Breath Alcohol Devices” in the Federal Register.
The testing performed by NHTSA is intended to verify that the design of the
hardware and software that produces an analytical result conforms to a set of
rigorous performance standards, which include accuracy and precision. This
testing is intended to verify the design of the analytical performance of the
instrument. NHTSA does not require the source code to determine an
instrument’s accuracy, precision, or any other performance criteria set forth
by the Model Specifications. |

10.Examination of the source code would not and could not indicate whether
the instrument in use for a particular test was or was not affected by any
external influence factors such as interfering substances, mouth alcohol,
ambient alcohol in the room air, purge failure, improper sample, or radio
frequency interference. Nor would the source code indicate whether the
instrument was in calibration, whether the results were within 0.020 of each
other, or if minimum volume was achieved. The instrument’s ability to
detect and/or account for any of the above influence factors and conditions
can be verified only through functional testing.

11.A volume of 1.1 liters of breath is used as the minimum recommended

volume only in order to ensure that the sample analyzed is from the ‘deep



lung’ region. This minimum breath volume criterion of 1.1 liters is widely
used across the U.S. However, a different minimum criterion for breath
volume is perfectly acceptable. Jurisdictions are free to establish their own
minimum volume requirements. Several other U.S. jurisdictions use
ditferent criteria. The instrument will always give an accurate measurement
of the ethanol that is in the sample chamber.

12. Several purported ‘software flaws’ pertained to the minimum volume
criterion. In each of these cases the volume was accurately measured and
reported. However, the appropriate message for whether or not the
minimum volume had been reached was misreported. This was limited to
the few cases (less than 1% of breath tests in Florida at the time) where the
subject was allowed to provide a sample that extended beyond the three-
minute testing window.

13.1t can be, and has been, determined which tests are affected by the above
scenario without examination of the software. This can be determined by
examination of the test records from the instrument. I am aware that the
Florida Department of Law Enforcement (FDLE) has identified each and
every such occurrence and has disseminated this information via letters to

the appropriate agencies throughout the state.



14.There are references in the Myler Affidavit indicating instances where the
reported volume was 0.0 liters, yet an ethanol reading was produced. The
instrument is operating properly in these cases. This is caused by the subject
blowing into the instrument a volume of less than 1.1 liters, stopping, then
producing a quick puff of air. This puff of air resets the volume to 0.0 liters,
however none of the introduced breath sample has been displaced from the
sample chamber. Thus the instrument reports a volume of 0.0 liters and a
breath alcohol level. The instrument correctly identifies this scenario as
being an insufficient volume sample and the alcohol level is reported in a
footnote with a message stating “Volume Not Met (x.xxx — Breath Sample
Not Reliable to Determine Breath Alcohol Level)”.

15.There are also references to instances where the reported duration for a
breath sample is four minutes. This is inaccurate. Nowhere on any test
reports in Florida is the duration of the breath sample reported. It is assumed
that the breath sample duration is calculated by subtracting the timestamp of
the breath sample from the timestamp of the air blank before the breath
sample. However, this is an incorrect assumption. The start of the breath
sample does not occur at the instant the air blank ends. There are a few
seconds that elapse from the end of the air blank to the start of the breath

sample. Due to this additional elapsed time and the fact that seconds are not



reported in the timestamps, it could appear that 4 minutes elapsed from the
end of the air blank to the end of the breath sample.

16.In his affidavit, Dr. Myler asserts that the minimum wait time of two
minutes between air blanks has been violated in some instances. This, also,
is inéorrect. The Florida requirement is that there be at least a two minute
wait between breath samples, not air blanks between breath samples.

17.Concerning recalibration of instruments, Dr. Myler’s affidavit claims that
without the source code it cannot be determined if any changes were made
that require the instrument to be recalibrated. Actually, this can be
determined using standard scientific methods to verify that the instrument’s
calibration has not been affected. I'm aware that this was actually
performed by FDLE on the occasions that changes were made to the source
code —even thoﬁgh the changes did not affect the instrument’s calibration.

18.Finally, Dr. Myler’s affidavit claims that without the source code one cannot
determine if the software has changed since 2002, the extent of these
changes, or whether the changes affected the reliability or operation of the
instrument. This is incorrect. The source code in use as of this date has
undergone revisions since 2002. These changes and the extent of these
changes are plainly evident and observable by testing of the instrument’s

operation and examination of the instrument’s printed output. Furthermore,



the software version is printed on the breath test affidavit and also reported
via the instrument’s menu system. The reliability, accuracy, and precision
of the instrument can only be determined by functional testing of the
instrument, not by examination of the source code. This approval testing
was performed by FDLE before every sqftware update that was programmed
into instruments for field use.

19.None of the changes that have been made to the source code for the
Intoxilyzer 8000 have related to the analytical functions of the instrument.

20.To further confirm that the updates to the Florida revision of software have
had no affect on the Intoxilyzer 8000’s accuracy and precision, instruments
containing Florida software were submitted to NHTSA for testing for
conformance to the Model Specification. The conclusion by NHTSA was
that the Intoxilyzer 8000 with Florida specific software met all applicable
performance requirements for accuracy and precision and that “the software
changes did not affect the precision and accuracy.”

FURTHER AFFIANT SAYETH NAUGHT.



This 5,14'\ day of February, 2010.

Brian Faulkner
Title: Manager — Engineering
CMI, Inc.

COMMONWEALTH OF KENTUCKY )
COUNTY OF DAVIESS )

Subscribed and sworn to before me by Brian Faulkner, Manager —
Engineering for CMI, Inc., on this _ 524 day of February, 2010.

Notary Public, State at Large
My commission expires: /& =2 2~/
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent: Tuesday, April 06, 2010 12:38 PM

To: Barfieid, Laura; Eason, Linton

Subject: FW: CMI Response re Production Of Software Disk for Version 8100.27

Importance: High
Attachments: Letter to FDLE Re Production Of Sotware Disk 4-8-10.pdf

My apologies. | neglected to attach the letter!

Ed

Edward G. Guedes

. Partner
 WEISS Board Certified in Appellate Practice
i SEROTA Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.

2525 Ponce de Leon Blvd., Suite 700

%’WM Coral Gabies, FL 33134
www.wsh-law.com

COLE & Tel: (305) §54-0800

BONISKE, P.L. Frax (305) 854-2323

ﬁ Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have received
this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 ot by return e-mail and delete the
message, along with any attachments.

From: Edward G. Guedes

Sent: Tuesday, April 06, 2010 11:57 AM

To: 'Barfield, Laura'; Eason, Linton

Cc: Cliff Ramey

Subject: CMI Response re Production Of Software Disk for Version 8100.27
Importance: High

Dear Laura and Linton,

Attached is CMI’s response regarding the Neshitt court’s order directed to the State to turn over the softvyare disk for
version 8100.27 of the I-8000. The original should follow by overnight mail. Should you have any questions, piease
don’t hesitate to contact me.

Regards,
Ed

4/6/2010



— Ml INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholtest.com

VIA OVERNIGHT DELIVERY

Ms. Laura Barfield, Program Manager
Florida Department of Law Enforcement
P.O. Box 1489

Tallahassee, FL 32302

Re: Restricted Licenses for Intoxilyzer 8000 Operating Software Version
8100.27

Dear Ms. Barfield:

It has been brought to the attention of CMI, Inc., the owner of the operating
software installed in the Intoxilyzer 8000 (the “Sofiware™), that the State of Florida — and
by extension, the Florida Department of Law Enforcement (“FDLE”) -- has been directed
by the Sarasota County Court in State v. Neshitt, et al., Case No. 2009 CT 1276 NC (as
well as in other consolidated cases) to turn over the disk containing Software version
8100.27 to the defendants® counse! and experts in those cases. It remains unclearto CMI
how or why it was possible for the trial court to authorize such disclosure in light of the
unequivocal language of the Restricted License pursuant to which FDLE has access to
the Software. As you know, the Restricted License expressly prohibits such disclosure:

3. CONFIDENTIALITY

If the Licensed Software is identified as being Restricted in any way, the
Licensed Software will be treated as a proprietary trade secret of
CMI, and Licensee shall hold it in strictest confidence without
disclosure to another individual or party during the term, or for
twenty (20) years after termination, of this Agreement.

CMI certainly expects that the State would have argued to the trial court that such
language precludes the disclosure about to take place.

To be clear, CMI considers any disclosure of the Software, including the one
about to take place, to constitute a serious violation of the Restricted License. CMI’s
position in this letter should not be construed as a waiver or acquiescence in any future
disclosures of the Software. Having said that, CMI appreciates the difficult position that
FDLE finds itself in at the present time. Moreover, it does not appear to CMI that access
to the Software disk for version 8100.27 risks the disclosure of CMI's confidential or
proprietary information. As such, and subject to the conditions set forth below,

INTOXILYZER® ...80 you can breathe easrer
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Ms. Laura Barfield
Page 2 of 2

CMI will not take affirmative action on this occasion to prevent the disclosure of the
Software disk for version 8100.27, pursuant to the Nesbirt decision. However, CM!
reserves the right to reconsider its position should any further requests be made with
respect to production of the Software.

Moreover, in light of the fact that the production at issue constitutes a breach of
the Restricted License, we are requesting that FDLE return to CMI all disks or materials
currently in the possession of FDLE relating to any other version of the Software.
Because version 8100.27 js currently being used in Florida instruments, our foregoing -
request for a return of CMIs proprietary materials does nof extend to version 8100.27.

With respect to the production of the disk for version 8100.27, FDLE shall take
all measures possible to safeguard the confidentiality of the Software; including enforcing
the restrictions imposed by the trial court in connection with the production of the disk.
Any and all materials provided by FDLE to defendants’ counsel or experts should be
recovered at the conclusion of their examination of the disk. The examination of the disk
should be supervised, if at all possible, by a representative of FDLE or the State
Attorney’s office. in Sarasota County. Under no circumistances . should auyone
participating in the examination be permitted to copy or reproduce disk or its contents in
any way.

In the future, CMI would expect that FDLE and the State, in accordance with
FDLE’s contractual obligations, would affirmatively argue against the disclosure of the
Software, citing the explicit Ianguage of the Restricted License associated with version
8100.27 of the Software. This vigorous defense should include appellate review of any
order requiring disclosure of the Software.

CMI does not take this position lightly or without considerable deliberation as to
its effects on FDLE or the State of Florida. CMI has always enjoyed and valued its close
working relationship with FDLE and other law enforcement agencies in Florida. We
simply ask that there be a heightened sensitivity to the important confidentiality interests -
associated with use of the Software, Should you or anyone at FDLE have any questions
regarding this matter, please do not hesitate to contact us.

Sincerely,

Toby S. HJ

President

Cc:  Linton Eason, Esq.
Cliff Ramey, Esq.
Allen Holbrook, Esq.
Edward G. Guedes, Esq:



FOLE

Florida Department of Aleohol Testing Program Charlie Crist, Governor
Law Enforcemernt P.O. Box 1489 Bill McCollum, A#torney General

Taliahassee. Florida 32302 Alex Sink, Chief Financial Officer
Gerald M. Bailey (850)617-1290 harles H. Bronson, Commiissioner of Agriculture
Commissioner (850)921-3787 Fax

htipzwww. fdle state fl.us
April 8, 2010

Mr. Toby S. Hall VIA OVERNIGHT DELIVERY
President

CMI, Inc.

316 East 9" Street

Owensboro, KY 42303

Subject: Restricted License Agreement for Intoxilyzer B000O Operating Software Versions

Dear Mr. Hali:

The Flonda Department of Law Enforcement (FDLE) is in receipt of your correspondence
dated April 6, 2010, regarding the FDLE breach of the Restricted License Agreement for the
Intoxilyzer 8000 Operating Software and your request for the return of all disks or materials in
the possession of the FDLE relating to software versions other than 8100.27.

In accordance with your request, | have enclosed the compact disc containing Intoxilyzer 8000
Software Version 8100.26, the only other software version in the possession of the FDLE, I

you have any questions concerning this information, please feel free to contact me at (850)
617-1290.

Sincerely,

. dEpufulcd-

Laura D. Barfield
Alcohol Testing Program Manager

LDB/Ib

ee: Ed Guedes, Partner, Weiss, Serota, Helfman, Pastoriza, Cole & Bonsike, P.L.

Aftachments: Letter from Toby Hall, President. CMi Inc. Received April 6, 2010
Amended Order On Defendants’ Motion for Production of the Source Code

Enclosure; intoxilyzer 8000 Software Version 8100.26 Compact Disc

Service - Inteprity - Respect - Quality
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36 E. 9th St
Owensboro, KY 42303
1-866-835-0690

Fax: 270-885-6678
www_alcohoitest.com

April 26, 2010 RECEIVED
APR 27 201

Florida Dept of Law Enforcement

Alcohol Testing Program

PO Box 1489 .

Tallahassee, FL 32302-1489

Attn: Ms. Laura Barfield, Program Manager

FDLE

Dear Ms. Barfield:

Please be advised that the manufacturer of the magnetic card reader in the Intoxilyzer
8000 bas informed us that they have discontinued the currently used reader and will be
offering an updated reader that is a drop in replacement.

- This update in no way affects the performance, accuracy, or precision of the Intoxilyzer
8000.

If you have any questions, please give me a call.

Sincerely,

B A
Brian Faulkner

Engineering Manager
CMI, Inc.

pal0ted Moy 2010 Le

INTOXILYZER: ..s0 you can breathe easier -y

28°d 8499 SE9 @LZ "ONI ¢IWD £G:AT  BIEE-42-¥c



MITCHELL BITRMAN, P.A,
NINA L. BONIGKE, P.A.

MITCHELL J. BURNSTEIN, P.A.

JAMIE ALAN COLE, P.A.
STEPHEN J. HELFMAN, P.A,
GILBERTC PASTORIZA, P.A.
MICHAEL 8. POPOK, P.A,
JOSEPH H. SEROTA, B.A,
SUSAN L. TREVARTHEN, P.A.
RICHARD JAT WEISS, P.A.
DAVID M. WOLPIN, P.A.

DANIEL L. ADBOTT
AARCN BEHAR

GARY L. BROWN
IGNACIO G, DEL VALLE
ALAN L. GABRIEL
DOUGLAS R. GONZALES
EDWARD G. GUEDES
JONATHAN Z. KURRY
HATTHEW H. MANDEL

ALEXANDER L. PALENZUELA-MAURI

ANTHONY L. RECIO
SCOTT A. ROBIN
BRETT J. SCHNEIDER
LAURA K. WENDELL

LOR| ADELSON®
LILLIAN M. ARANGO
CARLA M. BARROW®

WEIss SEROTA HELFMAN

PasTtoriza CoLE & BONISKE, P.L.
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May 14, 2010

VIA E-MAIL AND FEDERAL EXPRESS

Pat C. Whitaker, Esq.

BROOKE P. DOLARA
RAQUEL ELEJABARRIETA
CHAD 8. FRIEDMAN
OLIVER GILBERT
MACADAM J, GLINN

R, BRIAN JOHNSON
JOHHN J. KENDRICK (1)

HARLEME SILVERN KENNEDY

KAREN LIEBERMAN"
JOHANNA M. LUNDGREN
KATHAYN M. MEHAFFEY
MATTHEW FEARL

JOHN J. QUICK

AMY J. SANTIAGO
DANIEL A, SEIGEL

GAIL D, SEROTA"
JONATHAN C. SHAMRES
ESTRELLITA 8. SIBILA
ALISOR F. SMITH
ANTHONY C. SORDKA
EDUARDO M, S0TO
JOANNA G. THOMSON
MICHELLE b. vOs
JAMES E. WHITE

DEREK R. YOUNG

RECEIVED
MAY 17 2010

Asgistant State Attorney
P.O. Box 8006 Alcohol T""D'-E
101 Bush Boulevard Gohol Testing Program
Sanford, FL 32771-8006
Re:  State of Florida v. James Harris Selph
Case No. 07-05770-CFA
Dear Pat:

In response to your letter dated April 22, 2010, which attached correspondence
from Stuart Hyman expressing concerns with respect to CMI, Inc.’s (*CMI”} offer to
provide electronic access to the Intoxilyzer 8000 software and source code {(collectively,
the “Source Code™), I have discussed Mr. Hyman’s letter with CMI and been authorized
to represent the company’s position as more fully set forth below.

Before tuming to Mr. Hyman’s concerns, let me respond to your inquiry
regarding the need for a Uniform Act certificate under sections 942.01, ef seg., Florida
Statutes. It is CMI’s position that access to the Source Code as proposed by CMI would
normally be available solely through invocation of the Uniform Act. However, since the
protections of the Uniform Act are intended for the benefit of the witness, the witness
may choose to forego those protections in any given instance. Without prejudice to its
legal position regarding the mandatory applicability of the Uniform Act or its ability to
invoke the protections of the Uniform Act in the future, in the spirit of cooperation, CMI
would be willing to forego those protections in this instance, only, in order to assist the
State.



Pat C. Whitaker, Esq.
May 14, 2010
Page 2 of 3

Turning to Mr. Hyman’s concerns, I would renew my observation that his
selected consuitant, Dr. Harley Myler, has already agreed to comply with CMI’s identical
proposal in another case and executed the required non-disclosure agreement. Access in
that case was subject to precisely the same limitations and protections that I described in
my earlier correspondence to you. CMI fails to see why Dr. Myler’s electronic access to
the Source Code would have been acceptable and adequate for analyzing the Source
Code in the other case, but not in this one. Having said that, I will sequentially address
each of Mr. Hyman’s comments and “conditions” set forth in his April 14, 2010 letter to
you.

With respect to Mr. Hyman’s observations regarding what occurred in
Tallahassee on October 16, 2009, CMI would like the record to be clear. CMI had ro
involvement in the court proceedings that led to the court affording relief to Mr. Hyman’s
clients in the form of a viewing of the software held by the Florida Department of Law
Enforcement (“FDLE”). If Mr. Hyman sought and the court awarded relief that proved
ineffectual, it was not the resuit of CMI’s involvement. CMI merely requested that
FDLE take appropriate measures to safeguard the software and comply with the
restrictive license under which the software is prcsently used. At no time was CMI
approached by Mr, Hyman or FDLE w1th inquiries regarding the relative value of the
relief afforded by the court in that case.! :

As for the various “conditions” Dr, Myler seeks to impose on CMI’s proposal for
electronic examination of the Source Code, CMI has no problem with providing access to
the Source Code for the current, approved version of the Intoxilyzer software used in
Florida (Item 1), It is also able to provide a general history of changes to the Source
Code necessitated by requests from FDLE (Item 3). Beyond that, CMI fails to see what
the relevance would be of providing the Source Code for a version of the software that
was never implemented in the field.

CMI is uncertain what Mr. Hyman means by “compilation documentation” in
item 2 and cannot respond to that request. CMI would note that it does not have any
“data files” that are “required to produce compiled applications for the Intoxilyzer 8000
as it is used in Florida.” CMI runs a commercially available compiler program to convert
the Source Code into the object code that becomes the operating software for the
Intoxilyzer 8000.

! Accordingly, CMI sees no need to be responsible “for any expenses incurred” as a precondition

for the examination. As Mr. Hyman is aware, a court with proper jurisdiction is always able to sanction a
party who-fails to comply with its orders. .

2 As indicated in my earlier letter to you, CMI intends to make available all of the items described
in the enclosed sheet entitled “liems Provided,” as they may relaie to the Intoxilyzer 8000 (rather than the
5000) and the software used in Florida (as opposed to Montana).

WEIss SEROTA HELFMAN
Pastoriza CorLe & BoNIiskE, P.L.



Pat C, Whitaker, Esq.
May 14, 2010
Page 3 of 3

In item 4, CMI is unaware of any “specialized applications” developed for use
with the compilation of the Source Code. With respect to the distribution and evaluation
of the “Florida Intoxilyzer Programs,” please see CMI's response to item 6, below.

With respect to item 5, a public records request can readily be made by Mr.
Hyman or Dr. Myler to FDLE to produce any “software design documentation change
orders” FDLE may have issued with respect to the Florida software. CMI would have no
objection to FDLE’s production of those change orders.

As for item 6, CMI will make available on the computer provided on-site at
CMI’s headquarters in Owensboro for examination of the Source Code any and all
software needed to make electronic access to the Source Code feasible. Because CMI's
use of some of the software is subject to licensing — for example, the commercially
available compiler ~ CMI cannot copy or provide the software for installation in another
computer. However, such software will be available on CMI’s computers for use during
the examination of the Source Code.

Finally, CMI has no objection to Dr. Myler’s use of HexEdit, LINK or
Understand as part of his forensic examination. Moreover, CMI understands Mr.
Hyman’s and Dr. Myler’s concerns about ensuring that the Source Code they are
examining is the same Source Code for the software installed in the Florida Intoxilyzer
8000 instruments. CMI will take all reasonable measures to assuage these concerns and
verify that the Source Code being examined is the correct one. However, CMI cannot
agree to Dr. Myler’s use of his own nequiprnent3 during the forensic examination, unless
he explicitly complies with the protections and limitations imposed by the Minnesota and
Montana courts with respect to use of an consultant’s own equipment. For ease of
reference, | have enclosed again a sheet entitled “Terms of Production” that sets forth the
restrictions on use of other computer equipment during the examination.

I hope you find this information useful in moving the process forward. Should
you have any questions, please do not hesitate to contact me,

Sincerely,

Encl.
Cc:  Mr. Toby Hall, President, CMI, Inc. (w/encl.)
Nola Wright, Esq. (w/o encl.)
Allen Holbrook, Esq. (w/o encl.)

! This response presupposes that the “equipment” in question is Dr. Myler's laptop computer.

However, if other equipment is implicated or to be used in the examination, CMI would need to have that
equipment identified in advance.

WEISSs SEROTA HELFMAN
Pastoriza CorLe & BowNiske, P.L.
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Barfield, Laura

From: Barfield, Laura
Sent:  Saturday, July 17, 2010 10:57 AM

To: garcia_c@sao13th.com; lsammis@sammisiawfirm.com; jsammis@sammislawfirm.com
Subject: Contact Information for CMI Attorney

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700
Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law,com

Please let me know if you need any additional information.

Thanks,
Laura

7/19/2010
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Barfield, Laura

From: Barfield, Laura

Sent: Saturday, July 17, 2010 11:.02 AM
To: eguedes@wsh-law.com

C¢: Eason, Linton

Subject: Source Code Issue in Tampa July 16th
importance: High

Ed,

There was a source code motion in Tampa on Friday, July 16th. I spoke with the judges regarding the "source
code” viewing being set up based on Judge Herr's ruling in Seminole County, and the fact that the source code
could be made availabile for viewing at CMI's facility in Kentucky.

I have given your contact information to the Assistant State Attorney, Candice Garcia, as well as the defense
attorneys Leslie and Jason Sammis.

The judges in Tampa have told the state and the defense to work together, along with you, to facilitate the
viewing of the source code by Dr. Mylar.

Please let me know if you have any questions concerning this.

Thanks,
Laura

7/19/2010
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com)]
Sent:  Saturday, July 17, 2010 11:57 AM

To: Barfield, Laura

Cc: Eason, Linton

Subject: RE: Source Code Issue in Tampa July 16th

{ spent two days in Owensboro last week learning about the entire manufacturing process for the Intoxilyzer,
including how the source code is handled. | also saw first hand the ongoing forensic examination of the 1-5000
source code (re Minnesota litigation). 1 have a far better appreciation for the difficulties of responding to a generic
request to see the source code and how it can happen. If you all need me in order to try to get things resolved,
just let me know.

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www.wsh-law.com

Tel: (305) 854-0800

Fax: (305) 854-2323

i) Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. if you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or written to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal
Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]
Sent: Saturday, July 17, 2010 11:02 AM

To: Edward G. Guedes

Cc: Eason, Linton

Subject: Source Code Issue in Tampa July 16th
Importance: High

Ed,

There was a source code motion in Tampa on Friday, July 16th. I spoke with the judges regarding the "source
code” viewing being set up based on Judge Herr's ruling in Seminole County, and the fact that the source code
could be made available for viewing at CMF's facility in Kentucky.

I have given your contact information to the Assistant State Attorney, Candice Garcia, as well as the defense

7/19/2010
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attorneys Leslie and Jason Sammis,

The judges in Tampa have told the state and the defense to work together, along with you, to facilitate the
viewing of the source code by Dr. Mylar.

Please let me know if you have any questions concerning this.

Thanks,
Laura

7/19/2010
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Barfield, Laura

From: Leslie Sammis [lsammis@sammislawfirm.com]

Sent:  Sunday, July 18, 2010 12:34 PM

To: Barfieid, Laura

Ce: garcia_c@sao13th.com; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County,
FL

Laura Barfield,

I do need additional information from you. As I understood the court's order from June 16th, the State
of Florida has 15 days to file a written response addressing the issue of whether CMI is willing to
release the source code to Dr. Myler and the exact terms under which such an exchange would occur.
So if you have never asked CMI about the terms under which they would release the source code, the
State of Florida is now required to do so.

I suggest that you write CM] a

letter explaining what Ms. Garcia is required to file within the 15 day period. You should

ask CMI to review the request made by Dr. Myler which [ have attached below. You must find out as a
preliminary matter if CMI is in possession of each piece of material requested by Dr. Myler. If CMI is
in possession of the material requested by Dr. Myler, then 1 suggest that you ask CMI under what terms
they would be willing to release such information to Dr. Myler. If CMI is not in possession of the
material requested by Dr. Myler, then you have an obligation to find out which of the items listed below
is not possessed by CMI and report your findings to the Court.

If CMI is willing to release the source code as you indicated under oath in open court, then they better b
¢ willing to articulate their position in writing within the next 15
days. I will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.

1005 N. Marion St.

Tampa, FL 33602
Isammis@sammislawfirm.com

[Defendants’ Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the
State of Florida who have been subjected to evidence produced by these machines, the following will be
necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to date to include
unapproved versions that were used in Florida during pre-approval stages.

2. Source code compilation documentation as well as any data files required to produced
compiled applications for the Intoxilyzer 8000 as it is used in Florida. This being the requisite

7/19/2010
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compilation data to produce the files contained on distribution CD's as well as executable
application files as intended to be downloaded for use in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and source code
control purposes. Additionally, any source code control data files.

4. Any specialized applications developed for use with the compilation, distribution and
evaluation, to include simulators, of the Florida Intoxilyzer programs. If these applications were
produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer software.

6. Specitications for source code development software to include any IDE's, compilers,
assemblers or other commercial software utilized to process the Florida Intoxilyzer source code.
If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information
from CMI, the State of Florida, defendants counsel or the court is received.

Hartey R. Myler, Ph.D., P.E.
2495 Evalon Street

Oaks Historic District
Beaumont, Texas 77702

http./iwww.myler.org
409.838.2327 (ph)
713.490.3534 (i)
409.790.1329 {cl)

NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidentiat information. If you have
received this e-mail in error, please send a notification immediately by e-mail.

Harley R. Myler, Ph.D,, P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. s
552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17,2010, at 10:57 AM, Barfield, Laura wrote:
The contact information for the attorney that represents CMI in Florida is as follows:

Edward G. Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard

Suite 700

Coral Gables, FL 33134
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Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know if'you need any additional information.

Thanks,
Laura
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Barfield, Laura

From: QGarcia, Candace A. [Garcia_C@SAO13th.com]
Sent:  Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMi Attorney and the Intoxilyzer 8000 Machines in Hillsborough
County, FL

As a follow up to Leslie’s email below and to hopefully clear up any confusion on your part Laura = my
understanding of the ludges’ Order on Friday was that CM1 (through it's Florida counsel} will now have the
opportunity to review Dr. Myler’'s email. The email is to be treated as Dr. Myler’s request for information from
CMI. CMIiis then required to respond, within 15 days of last Friday, with it's offer as to what information it is
willing to make available. | really do not believe the Court’s Order is any maore complicated than that.

August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day) — Deadline for the
State of Florida to provide CMI’s response to Sammis Law firm )

August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day) — Sammis Law Firm's
deadline to provide it's response to CMI’s response (the five day response period will begin to run on the date
that CMI’s response is provided Sammis Law Firm....s0 if CMV's response is provided on July 23, the Sammis Law
Firm’s response will be due no later than july 30)

Leslie — My understanding was that you would be drafting an Order which reflects the Court’s instructions on
Friday. | would like to see a draft of your proposed Order before it is presented to the Court, as it should reflect
what our collective understanding of what the Judge’s ruling was. Feel free to email it to me at this address, as
that will be the most expeditious way to get this done. | look forward to seeing the Order in the next couple
days. '

From: Leslie Sammis fmailto:Isammis@sammislawfirm.com] -

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8600 Machines in Hillsborough County, FL

Laura Barfield,

I do need additional information from you. As I understood the court's order from June 16th, the State
of Florida has 15 days to file a written response addressing the issue of whether CMI is willing to
release the source code to Dr. Myler and the exact terms under which such an exchange would occur.
So if you have never asked CMI about the terms under which they would release the source code, the
State of Florida is now required to do so.

[ suggest that you write CMI a ‘

letter explaining what Ms. Garcia is required to file within the 15 day period. You should

ask CMI to review the request made by Dr. Myler which I have attached below. You must find outas a
preliminary matter if CMI is in possession of each piece of material requested by Dr. Myler. [f CMl is
in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms
they would be willing to release such information to Dr. Myler. If CMI is not in possession of the
material requested by Dr. Myler, then you have an obligation to find out which of the items listed below

7/19/2010



Page 2 of 3

is not possessed by CMI and report your findings to the Court.

If CMI is willing to release the source code as you indicated under oath in open court, then they better b
¢ willing to articulate their position in writing within the next 15
days. [ will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.

1005 N. Marion St.

Tampa, FL 33602
Isammis@sammislawfirm.com

[Defendants’ Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysts of the Intoxilyzer 8000 source code in support of defendants in the
State of Florida who have been subjected to evidence produced by these machines, the following will be
necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to date to include
unapproved versions that were used in Florida during pre-approval stages.

2. Source code compilation documentation as well as any data files required to produced
compiled applications for the Intoxilyzer 8000 as it is used in Florida. This being the requisite
compilation data to produce the files contained on distribution CD's as well as executable
application files as intended to be downloaded for use in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and source code
control purposes. Additionally, any source code control data files.

4. Any specialized applications developed for use with the compilation, distribution and
evaluation, to include simulators, of the Florida Intoxilyzer programs. If these applications were
produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer software.
6. Specifications for source code development software to include any IDE's, compilers,
assemblers or other commercial software utilized to process the Florida Intoxilyzer source code.

If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information
from CMI, the State of Florida, defendants counsel or the court is received.
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Harley R. Myler, Ph.D., P.E.
2495 Evalon Street

Oaks Historic District
Beaumont, Texas 77702

hitp://www myler.org
406.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 {cl)

NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. {f you have
received this e-mail in error, please send a notification immediately by e-mail.

Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5U.S.C. =
552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17,2010, at 10:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:

Edward G. Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard

Suite 700

Coral Gables, FL 33134

Phone: {305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com

Please let me know if you need any additional information.

Thanks,
Laura
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Barfield, Laura

From: Barfield, Laura

Sent: Monday, July 19, 2010 11:45 AM

To: 'Edward G. Guedes'

Cc: 'garcia_c@sao13th.com’; 'lsammis@sammislawfirm.com’; ‘jsammis@sammislawfirm.com’

Subject: EW: Coné?_ct Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough
ounty,

Importance: High

Mr. Guedes,
Please refer to the attached emails below.

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in
Hillsborough County on July 16™. Ms. Leslie Sammis (or Mr. Jason Sammis) is the
defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested
by the defense for the source code viewing, also at CMI in Kentucky, being set up

through Judge Herr's verbal order out of Seminole County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items
listed below, as well as to begin facilitating the source code viewing by the defense? T
believe it would be easier if the counse! for both sides worked directly with you in
reference to this, I will remain available to assist, if or when necessary, as well,

Please let me know if this process can begin via contact with Ms. Garcia, representing
the State, to answer the questions or needed information for the defense listed below.
Thanks,

Laura

From: Gaicia, Candace A. [mailto:Garcia_C@SAO13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas _

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

As a follow up to Leslie's email below and to hopefully clear up any confusion on your part Laura ~ my
understanding of the Judges’ Order on Friday was that CMI1.{through it's Florida counsel) will now have the
opportunity to review Dr. Myler’'s email. The email is to be treated as Dr. Myler’s request for information from
CMI. CMI is then required to respond, within 15 days of last Friday, with it’s offer as to what information it is
willing to make available. i really do not believe the Court’s Order is any more complicated than that.

August 2 (hard deadline falls on a weekend so deadline is rolled over to next business day) — Deadline for the
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State of Florida to provide CMV’s response to Sammis Law firm

August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day) — Sammis Law Firm’s
deadline to provide it's response to CMI's response (the five day response period will begin to run on the date
that CMY¥'s response is provided Sammis Law Firm....so if CMVs response is provided on July 23, the Sammis Law
Firm’'s respionse will be due no fater than july 30)

Leslie — My understanding was that you would be drafting an Order which reflects the Court’s instructions on
Friday. { would like to see a draft of your proposed Order before it is presented to the Court, as it should reflect
what our collective understanding of what the Judge’s ruling was. Feel free to email it to me at this address, as
that will be the most expeditious way to get this done. | look forward to seeing the Order in the next couple
days.

From: Leslie Sammis [mailto:Isammis@sammislawfirm.com]
Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,

I do need additional information from you. As I understood the court's order from June 16th, the State
of Florida has 15 days to file a written response addressing the issue of whether CMI is willing to
release the source code to Dr. Myler and the exact terms under which such an exchange would occur.
So if you have never asked CMI about the terms under which they would release the source code, the
State of Florida is now required to do so.

I suggest that you write CMI a

letter explaining what Ms. Garcia is required to file within the 15 day period. You should

ask CMI to review the request made by Dr. Myler which I have attached below. You must find out as a
preliminary matter if CMI is in possession of each piece of material requested by Dr. Myler. If CM1 is
in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms
they would be willing to release such information to Dr. Myler. If CMI is not in possession of the
material requested by Dr. Myler, then you have an obligation to find out which of the items listed below
is not possessed by CMI and report your findings to the Court.

If CMI is willing to release the source code as you indicated under oath in open court, then they better b
¢ willing to articulate their position in writing within the next 15
days. I will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.

1005 N. Marion St.

Tampa, FL 33602
Isammis@sammisfawfirm.com

[Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the -
State of Florida who have been subjected to evidence produced by these machines, the following will be
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necessary.

1. The source code versions for all software that has run in Florida Intoxilyzers to date to include
unapproved versions that were used in Florida during pre-approval stages.

2. Source code compilation documentation as well as any data files required to produced
compiled applications for the Intoxilyzer 8000 as it is used in Florida. This being the requisite
compilation data to produce the files contained on distribution CD's as well as executable
application files as intended to be downloaded for use in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and source code
control purposes. Additionally, any source code control data files.

4. Any specialized applications developed for use with the compilation, distribution and
evaluation, to include simulators, of the Florida Intoxilyzer programs. If these applications were
produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer software.

6. Specifications for source code development software to include any IDE's, compilers,
assemblers or other commercial software utilized to process the Florida Intoxilyzer source code.
If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code. '

This list may be suppiemented or modified if additional information, including additional information
from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street

Oaks Historic District
Beaumont, Texas 77702

hitp:/fivww.myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (c))

NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have
received this e-mail in error, please send a notification immediately by e-mail.

Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. =
552(b)(5). This message should not be construed as a final opinion unless otherwise stated.
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On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes ‘

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700
Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura

7/19/2010
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent: Monday, July 19, 2010 5:32 PM

To: Barfield, Laura

Ce: garcia_c@sao13th.com; Isammis@sammislawfirm.com; jsammis@sammislawfirm,com; Pat WHITAKER

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsbarough County, FL
Impertance: High

We will endeavor to resolve these issues as quickly as possibte. As Dr, Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
attorney Stuart Hyman in Seminole County to try to rescive the mechanics of conducting the farensic examination in Cwensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer'and myself to discuss the particulars of the information needed. As Mr, Hyman and |
quickly leamed, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion, We found
ourselves asking questions of each other that naither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.

| e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet heard back from him. It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. |'ve copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.

The response deadline apparently imposed on CM! in this case ~ without CMI's participation — is somewhat arbitrary, but we will endeavor to meet it in order to
keep this procass moving forward. | would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline {assuming we can't meet the deadline, which | remain hopeful
we can).

If defense counsel in this case would like to fisten in on the conference call with Dr. Myler and the CMI engineer, | don't see that that would be a problem. The
primary purpose of the call, though, is 1o have those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.

Regards,

Ed

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Pance de Leon Blvd., Suite 700

Coral Gables, FL 33134

www,wsh-law com

Tel: (305) 854-0800

Fax; (305) 854-2323

5‘% Think before you print

This message, together with any attachments, is intended only for the addressee. 1 inay contain information which is legalby privileged, contidential and exempt from disclosure. 1f
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any aclion or reliance an this communication is strictly prohibited. 1f
vou have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 238, we inform you thal any U.S. federal tax advice contained in this
communication {including any a1tachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purposc of (1) avoiding
penalties under the Internal Revenue Code or (2) promaoting, marketing ar recominending to another party any matters addressed herein,

From: Barfield, Laura [mailto:LauraBarfleld@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Cc: 'garcia_c@sac13th.com’; ‘lsammis@sammislawfirm.com'; ‘jsammis@sammislawfirm.com'

Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes,
Please refer to the attached emails below,

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16", Ms. Leslie
Sammis {or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County,
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Can you contact Ms, Garcia, or can Ms. Garcia confact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.

Thanks,

Laura

From: Garcia, Candace A. [mailto:Garcla_C@SAO13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: "Leslie Sammis'; Barfield, Laura

Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxityzer B0OO0 Machines in Hillshorough Courty, FL

As a follow up to Lestie’s email below and te hopefully clear up any confusion on your part Laura — my understanding of the Judges’ Order on Friday was that
CMI {through it's Florida counsel) will now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information
from CMI. M1 is then required to respond, within 15 days of last Friday, with it's offer as to what information it i5 willing to make available. [ really do not
believe the Court’s Order is any more complicated than that.’

August 2 (hard deadline falls on a weekend so deadline is rolted over to next business day) — Deadline for the State of Florida to provide CMI’s rasponse to
Sammis Law firm '

August 9 (hard deadline falts on a weekend so deadline is rolled over to next business day) - Sammis Law Firmy's deadline to provide it's response to CMI’s
response (the five day response period will begin to run on the date that CM¥'s response is provided Sammis Law Firm....so if OMI’s response is provided on july
23, the Sammis Law Firm's response will be due no later than July 30)

Leslie ~ My understanding was that you would be drafting an Qrder which reflects the Court’s instructions on Friday. | would like to see a draft of your proposed
Order before it Is presented to the Court, as it should reflect what our collective inderstanding of what the udge’s ruling was, Feel free to email it to me at this
address, as that will be the most expeditious way to get this done. | Iook forward to seeing the Qrder in the next cauple days.

From: Leslle Sammis [mallto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfleld, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer BOOO Machines in Hillsborough County, FL

Laura Barficld,

I do need additional information from you. As | understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing to release the source code 1o Dr, Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do so.

| sugpest that you write CMI a letter explaining what Ms. Garcia is required 10 file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which 1 have attached below. You must find out as a preliminary matter if CM1 is in possession of each piece of material
requested by Dr. Myler. If CM1 is in possession of the material requested by Dr. Myler, then | suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. If CMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.

If CMI is willing 10 release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. i will cagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.

1005 N. Marion St.

Tampa, FL 33602
lsammis@@samimnislaw firm.com

[Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:

1. The source code versions for all sofiware that has run in Florida Intoxilyzers to date 10 include unapproved versions that were used in
Florida during pre-approval stages,

2. Source code compilation documentation as well as any data files required to produced compiled applications for the Intoxilyzer 3000 as_il is
uscd in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as executable application
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files as intended to be downloaded for use in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and source code control purposes. Additionally, any source
code control data files. :

4. Any speciatized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
Intoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer software.

6. Specifications for source code development sofiware to include any 1DE's, compilers, assemblers or other commercial software utilized to
process the Florida Intoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified it additional information, including additional information from CMI, the State of Florida, defendants
counsel or the court is received.

Harey R. Myler, Ph.D., P.E.
2495 Evalon Street

QOaks Historic District
Beaumont, Texas 77702

hitp:fhwww.myler.org
408.838.2327 (ph)
713.490.3534 (fx)
409.780.1329 (cl)

NOTE: This e-mail is intended for the addressea(s) only and may conlain privileged or confidential information. If you have received this a-mall in error, please send a nolification
immediately by e-mail,

Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption § of the Freedom of Information Act, 5 U.S.C. 1 552(b)(5). This message shouk not be construed as a
final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrolte:

The contact information for the attomey that represents CMI in Florida is as follows:

Edward G, Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard

Sulte 700

Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know If you need any additional information.

Thanks,
Laura
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Barfield, Laura

From: Leslie Sammis {lsammis@sammislawfirm.com)]

Sent: Monday, July 19, 2010 8:51 PM

To: Edward G.Guedes ‘

Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: ge: Ct(;anaft Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough
ounty,

Importance: High
Dear Mr, Guedes,

The Courts in Hillsborough County have proposed a more direct
approach. The State of Florida has been ordered to make the following inquiry of CMI:

1. Whether CMI, Inc., is in possession of any or all of the source code materials listed in Defendant's Exhibit "B";

2. Whether CM, Inc., is willing to release any or all of the source code materials requested in Defendant’s Exhibit "B";
and

3. The terms and conditions under which CMI, Inc., is willing to release any or all of the source code materials
requested in Defendant's Exhibit "B".

4, Additionally, in the event CMI, Inc., is unwilling to release any or all of the source code materials listed in
Defendant’s Exhibit “B,” the terms and conditions under which CMA, Inc,, is wnllmg to release any other information
related to the source code and specifically, what that information will be.

CMI, Inc., will either respond in writing to that inquiry within the time alloted or it will refuse to do so. Either way, the
Courts in Hillsborough County will then be able to evaluate Laura Barfield's testimony that CMI is willing to release
the source code to Dr. Myler.

Please forward Dr. Myler's request as listed in Defendant's Exhibit "B"” to CMI. Since you represent a "multi-national
corporate manufacturer," I am sure that you understand the importance of first determining whether the items listed in
Defendant's Exhibit "B" are physically in CMI's possession at its facility in Kentucky. If so, determining what source
code material will be provided to Dr. Myler and the terms under which it will be provided should be quite easy for
CMI to articulate in writing. Additionally, by addressing the State of Florida's inquire in writing, CMI will also help
facilitate a more meaningful discussion between Dr. Myler and CMI's software engineer for the yet to be scheduled
conference call.

1 will not participate in the conference call. Instead, [ will wait for the State of Florida to file a copy of CMI's written
response to its inquiry within the time allowed by the Courts in Hillsborough County.

Sincerely,

Leslie Sammis

Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602
813-250-0500

On Jul 19, 2010, at 5:31 PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have
been engaged in ongoing discussions with ASA Pat Whitaker and attorney Stuart Hyman

in Seminole County to try to resolve the mechanics of conducting the forensic examination

in Owensboro, KY. The next step in the process was to be a telephone conference with Mr.
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Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed.
As Mr. Hyman and | quickly learned, the attorneys lack the expertise to meaningfully discuss what's
needed without also having the experts participate in the discussion. We found ourselves asking
questions of each other that neither of us knew the answer to. CMI has agreed to make its chief
engineer available for a telephone conference to discuss with Dr. Myler directly what he perceives
IS necessary.

| e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet
heard back from him. It's quite possible that he's trying to arrange the date and time for the call
with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also

in Hillsborough County.

The respanse deadline apparently imposed on CMI in this case — without CMI's participation — is
somewnhat arbitrary, but we will endeavor to meet it in order to keep this process moving forward. |
would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line,
after which the parameters of an inspection can be intelligently addressed, than submit an
incomplete response by the deadline (assuming we can't meet the deadline, which | remain hopeful
we can).

If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the
CMI engineer, | don't see that that would be a problem. The primary purpose of the cail, though, is
to have those individuals who have the technical expertise converse directly with each other about
Dr. Myler's needs.

Regards,
Ed

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfiman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www.wsh-law.com

Tel: (305) 854-0800

Fax: (305) 854-2323

ié Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain
information which is legally privileged, confidentiat and exempt from disclosure. If you are not the
intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any
action or reliance on this communication is strictly prohibited. If you have received this e-mail in
error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and
delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular
230, we inform you that any U.S. federal tax advice contained in this communication (including any
attachments), unless otherwise specifically stated, was not intended or written tc be used, and
cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to ancther party any matters addressed herein.

7/20/2010



Page 3 of 6

From: Barfield, Laura [mailto: LauraBarfield@fdle.state.ft.us]

Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Cc: 'garcia_c@saol3th.com'; 'lsammis@sammislawfirm.com'; 'jsammis@sammislawfirm.com’
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines

in Hillsborough County, FL

Importance: High

Mr. Guedes,
Please refer to the aﬂached emails below,

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard

in Hillsborough County on July 16™. Ms. Leslie Sammis (or Mr. Jason Sammis)
is the defense counsel and has attached the items Dr. Mylar is requesting
when viewing the source code at CMI in Kentucky. These are the same, or
similar, items being requested by the defense for the source code viewing,
also at CMI in Kentucky, being set up through Judge Herr's verbal order out
of Seminole County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the
items listed below, as well as to begin facilitating the source code viewing by
the defense? I believe it would be easier if the counsel for both sides
worked directly with you in reference to this. I will remain available to assist,
if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia,
representing the State, to answer the questions or needed information for'
the defense listed below.

Thanks,

Laura

From: Garcia, Candace A, [maiito;Garcia_C@SAQ13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Cc¢: jsammis@sammistawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL

As a follow up to Leslie’s email below and to hopefully clear up any confusion on your part Laura ~
my understanding of the Judges’ Order on Friday was that CMI (through it's Florida counsel) will
now have the opportunity to review Dr. Myler’s email. The email is to be treated as Dr. Myler’s
request for information from CMI. CMI is then required to respond, within 15 days of last Friday,
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with it's offer as to what information it is willing to make available. | really do not believe the
Court’s Order is any more complicated than that.

August 2 (hard deadline falis on a weekend so deadline is rolled over to next business day) —
Deadline for the State of Florida to provide CMi's response to Sammis Law firm

August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day) —
Sammis Law Firm’s deadline to provide it’s response to CMV's response (the five day response
period will begin to run on the date that CMI's response is provided Sammis Law Firm....so if CMI’s
response is provided on July 23, the Sammis Law Firm’s response will be due no later than July 30)

Leslie — My understanding was that you would be drafting an Order which reflects the Court’s
instructions on Friday. | would like to see a draft of your proposed Order before it is presented to
the Court, as it should reflect what our collective understanding of what the Judge’s ruling was.
Feel free to email it to me at this address, as that will be the most expeditious way to get this
done. I look forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:Isammis@sammislawfirm.com]
Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillshorough County, FL

Laura Barfield,

I do need additional information from you. As I understood the court's order from June
16th, the State of Florida has 15 days to file a written response addressing the issue of
whether CMI is willing to release the source code to Dr. Myler and the exact terms under
which such an exchange would occur. So if you have never asked CMI about the terms
under which they would release the source code, the State of Florida is now required to do
$0.

I suggest that you write CMI a

letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must
find out as a preliminary matter if CMI is in possession of each piece of material requested
by Dr. Myler. If CMI is in possession of the material requested by Dr. Myler, then |
suggest that you ask CMI under what terms they would be willing to release such
information to Dr. Myler. If CMI is not in possession of the material requested by Dr.
Myler, then you have an obligation to find out which of the items listed below is not
possessed by CMI and report your findings to the Court.

If CMLI is willing to release the source code as you indicated under oath in open court, then t
hey better be willing to articulate their position in writing within the next 15
days. I will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.

1005 N. Marion St.

Tampa, FL 33602
lsammis@sammislawtirm.com
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[Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of
defendants in the State of Florida who have been subjected to evidence produced by these
machines, the following will be necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to
date to include unapproved versions that were used in Florida during pre-approval
stages.

2. Source code compilation documentation as well as any data files required to
produced compiled applications for the Intoxilyzer 8000 as it is used in Florida. This
being the requisite compilation data to produce the files contained on distribution
CD's as well as executable application files as intended to be downloaded for use

in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and
source code control purposes. Additionally, any source code control data files.

4. Any specialized applications developed for use with the compilation, distribution
and evatuation, to include simulators, of the Florida Intoxilyzer programs. If these
applications were produced in-house and have bearing on the analytical or reporting
aspects of the machine, then the source code used to produce them will be required
as well,

5. Software design documentation and change orders specific to Florida Intoxilyzer
software.

6. Specifications for source code development software to include any IDE's,
compilers, assemblers or other commercial software utilized to process the Florida
Intoxilyzer source code. If any tools are no longer available then these must be
supplied, along with any requisite installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional
information from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street

Oaks Historic District
Beaumont, Texas 77702

http:/iwww.myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)

NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential
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information. If you have received this e-mail in error, please send a notification immediately by e-mail.

Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information
Act, 5U.8.C. u 552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17,2010, at 10:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700
Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura
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Barfield, Laura

From: Edward G. Guedes {EGuedes@@wsh-law.com)

Sent: Thursday, July 22, 2010 12:19 PM

To: Leslie Sammis

Cc: Barfieid, Laura; garcla_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance; High

We are running inte scheduling problems with Mr. Hyman and Dr. Myler in terms of hofding our conference call. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open to suggestions how we make this conference call happen socner rather than later,

Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar {if not identical) list of Dr. Myler's “needs"” and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
When you write that "CMI, Inc. wilt either respond in writing to that inquiry within the time ailotted or it will refuse to do so,” that's not entirely accurate. CMI is not
refusing to respond to the inguiry, we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.

If, however, the August 2 deadline is “inflexible” and additionat time cannot be obtained, and we are not able 1o schedule the necessary conference call before
then, then CMI will respond to the best of its ability expressing its pesition as clearly as possible. CMI will continue, notwithstanding any premature response, to
continue to try 1o reach an understanding with Dr. Myler and relevant defense counsel with respect 1o a forensic examination of the source code,

Regards,

Ed Guedes

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfiman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www. wsh-law.com

Tel: (305) 854-0800

Fax: (305) §54-2323

iﬁ Think before you print

This message, together with any attachments, is intended only for the addressee, It may contain information which is legalty privileged, confidential and exempt from disclosure. I
you are not the intended recipient, you are hereby notitied that any disclosure, copying, distribution, use, or any action ar reliance on this communication is strictly prohibited. [f
you have received this e-mail in error, please notify the sender immediately by tetephone (305) 854-0800 or by retumn e-mail and delete the message, alony with any attachments.

Tax Advive Disclosure: To ensure compliance with requirements imposed by the IRS under Cireular 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or writfen to be used, and cannot be used, for the purpose of (1) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:isammis@sammislawfirm,com]

Sent: Monday, July 19, 2010 8:51 PM

To: Edward G. Guades

Cc: Barfleld, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machlnes In Hillsborough County, FL
Importance: High

Dear Mr. Guedes,

The Courts in Hillsborough County have proposed a more direct approach. The State of Florida has been ordered to make the following inquiry of
CML:

1. Whelher CM1. Inc.. is in possession of any or all of the sourcc code matcrials listed in Defendant’s Exhibit "B

2. Wherher CMi. bnc.. is nilling 10 refease any or all of the source code matcrials requesied i Defendant's Exhibil “B™: and

3. The terms and conditions under which TMI. Inc.. is willing to seleasc any or all oT the source code maicrials requesied in Defendant’s Exhibit "B

4, Addicienally. in the evemt CMI. Inc.. is unwilling Lo relcase any or all of the source code matcrials listed in Defendant’s Exhibit ~B.” the terms and conditions under whish CMI, Ine_, is willing 16 release any other information relaied o
The source cede and specilicatly. what that inl will be.

CMI. Inc.. will either respond in w riting o that inquiry within the time alloted or it will refuse 10 do so. Either way. lhc Couns in Hillsborough County w3l then be able (o cvaluale Lowra Barfield's westimony 1har CMI is willing to release
the spurce eode o Dr. My ler.

Pleasc farward Dr. Maler's request as lisicd in Defgndant’s Exhibit "B" to CMI. Singe sou rép o "multi-naticaal facturcr.” 1 am surc that you understand the imporiance of first deteentining whether the iems lisied in
Defendant’s Exhibit "B arc physically in CMI's possession al s facility in Kemucky. [T 50, deicrmining what source :udc matgrial will be provided to Dr. Myler and the temis under which it will be pravided should be quite casy for CMI
to amiculale in waiting. Additionally. by addressing (he State of Florida's inquire in writing, CMI will also help facititalc a more meaningful discussion bewween Dr. Mylcr and CMIE's software engineer for the y et 1o be scheduled conlerence

call.

1will not participaic in the conference cali. Instead. | will wait for the Siate of Florida ta file a copy of CMI's writlen response 1o its inguiry within the time allow ed by the Couns in Hillsborough Crwly .
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Sincesely.

Lzslic Sammis

Sammig Law Firm P.A,
b5 N. Marion S1,
Tampa. FL 33602
R13-250-0510)

On Jui 19, 2010, at 5:31 PM, Edward G, Guedes wrote;

We will endeavar to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
attorney Stuart Hyman in Seminole County to try to resclve the mechanics of conducting the forensic examination in Owensbore, KY. The next step in the process
was 1o be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and |
quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without aiso having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed fo make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.

} e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet heard back from him. it's quite possible that he’s trying fo arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.

The response deadline apparently imposed on CMI in this case - without CMI's participation — is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. | would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadiine {assuming wa can't meet the deadline, which | remain hopeful
we can).

If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, | don't see that that would be a problem. The
primary purpose of the call, though, is 1o have those individuals who have the technical expertise converse directly with @ach other about Dr. Myler's needs.

Regards,
Ed

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfinan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd,, Suite 700

Coral Gables, FL 33134

www, wsh-law com

Tel: (305) 854-0800

Fax: (305) 8542323

) Think before you print

This message, logether with any attachments, is intended enly for the addressee. It may contain information which is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this a-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S, federal tax advice contained
in this communication {including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to ancther party any matters addressed herein.

From: Barfield, Laura [mailto:LavraBarfield@fdle.state.ft.us]

Sent: Monday, July 18, 2010 11:45 AM

To: Edward G. Guedes

Cc: 'garcia_c@saol3th.com'; 'lsammis@sammislawfirm.com'; Yjsammis@sammislawfirm.com’

Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillshorough County, FL
Importance: High

Mr. Guedes,

Please refer to the attached emails below.

Ms. Candice Garcia is the Assistant State Atforney handling the cases heard in Hillsborough Courity on July 16™. Ms. Leslie
Sammis {or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
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viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.,

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? T believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.

Thanks,

Laura

From: Garcia, Candace A. [mallto:Garcla_C@SAO13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslle Sammis'; Barfield, Laura

Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

As a follow up to Leshe’s email below and 1o hopefully clear up any cenfusion on your part Laura — my understanding of the Judges’ Order on Friday was that
CMI [through it’s Flortda counsel) will now have the opporturity to review Dr. Myler’s email. The email is to be treated as Dr. Myler’s request for information
from CML. CML is then required to respond, within 15 days of last Friday, with it’s offer as to what information it is willing to make available. | reaily do not
believe the Court’s Order is any more complicated than that.

August 2 (hard deadline fatls on a weekend so deadline is rolled over to next business day) — Deadline for the State of Ficrida to provide CMVs response to
Sammis Law firm

August 9 (hard deadline falls on a weekend so deadline is rolled over to next business day) ~ Sammis Law Firm's deadline to provide it's response to CMI's
response (the five day response period will begin to run on the date that CMI's response is provided Sammis Law Firm....so if CMI's response is provided on July
23, the Samris Law Firm's response will be due no later than July 3Q)

Leslie = My understanding was that you would be drafting an Order which reflects the Court's instructions on Friday. | would like to see a draft of your proposed
Order before it is presented to the Court, as it should reflect what our collective understanding of what the Judge’s ruling was. Feel free to email it to me at this
address, as that will be the most expeditious way to get this done. § look forweed fo seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,

I do need additional information from you. As 1 understood the court's order from June 16th, the State of Florida has 15 days to tile a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the cxact terms under which such an exchange
would occur. So if you have never asked CM1 about the terms under which they would release the source code, the State of Florida is now required to
do so.

I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period, You should ask CMI to review the
request made by Dr. Myler which | have attached below, You must find out as a preliminary matter if CMI is in possession of each piece of material
requested by Dr. Myler. If CMI is in possession of the material requested by Dr. Myler, then | suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. 1 CMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.

1f CMI is willing to release the source code as you indicated under cath in open court, then they better be willing to articulate their position in writing
within the next 135 days. | will eagerly await your response,

Lestie Sammis

Sammis Law Firm, P.A.

1605 N, Marion St,

Tampa, FL. 33602
Isammisgdsammislawlirm.com

[Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis)

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.
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2. Sogrce code compilation documentation as well as any data files required to produced compiled applications for the Intoxilyzer 8000 as it is
used in Florida, This being the requisite compilation data to produce the files contained on distribution CD’s as well as executable application
files as intended to be downloaded for use in Florida Intoxilyzers,

3. Revision histories detailing changes made to the soRware for documentation and source code control purposes. Additionally, any source
code control data files.

4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
Intoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer software.

6. Specifications for source code development software to include any IDE’s, compilers, assemblers or other commercial software utilized to
process the Florida Intoxilyzer source code. 1f any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information from CMI, the State of Florida, defendants
counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street

Qaks Historic District
Beaumont, Texas 77702

http:#fwww.myler.org
408,838,2327 (ph)
713.480.3534 (fx)
409.790,1328 (cl)

NOTE: This a-mall is intended for the addressee(s) only and may contain privileged or confidential information. If you have received thiz e-mail in eror, please send a nofification
imrnediately by e-mail,

Harley R, Myler, Ph.D., P.E. invokes privileges incorparated into Exemption 5 of the Freadom of Information Act, 5 U.S.C. m 552(b)(5). This message should not be construed as a
final opinion unless otherwise staled.

On Jul 17, 2010, at 10:57 AM, Barfieid, Laura wrote:

The contact information for the attorney that represents CMI in Floridais as follows:
Edward G. Guedes

Weiss, Serata, Helfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700
Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 8%4-2323

Email: EGuedes@wsh-law.com
Please let me know If you need any additional information.

Thanks,
Laura
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Barfield, Laura

From: Leslie Sammis [Isammis@sammislawfirm.com]

Sent: Thursday, July 22, 2010 9:53 PM

To: Edward G. Guedes

Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: (F_;e: Cton’g(_:t Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough
ounty,

importance: High

Mr. Guedes,

What good would a conference call do if CMI is unwilling to response to Dr. Myler's request in writing
in advance? Certainly, responding in writing would make the conference catl more productive.

I'll ask you directly, do you know if CMI is in possession of the material contained in Dr. Myler's
request?

According to it's website, CMI is a subsidiary company of MPD, Inc.

CMTI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories
Limited (based in Barry, Wales, United Kingdom) and MPD PTE LTD (based in

Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad
range of breath alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion)
and infrared spectrometry. The website for MPD, Inc., also states that Lion and CMI represent

the “largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized.” Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted
version of the software?

So don't you think it 1s possible that CMI only has an encrypted version of the source code? Laura
Barfield is in possession of only an encrypted version of certain Florida specific software. In fact, Dr.
Myler traveled to Tallahassee only to find out that the only thing available was an encrypted version of
certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. If
CMI and FDLE didn't know that only an encrypted version of the software was available, then that must
mean that CMI doesn't possess an unencrypted verston (or will eventually claim not to possess it).

Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source
code? What if the unencrypted version of the source code is in the United Kingdom or Singapore?

In fact, your own website says that you represent a "multi-national corporate manufacturer” of breath
testing equipment. Let's find out if an unencrypted version of the software is even located in this nation.

Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing
whether it is in possession of the material requested by Dr. Myler at it's facility in Kentucky? Then ask
them if they are willing to release it. If so, ask them what terms and condition they would impose on the
exchange. Put that in writing first, then any other issues can be discussed in the conference call.

Sincerely,
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Leslie Sammis

Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

On Jul 22, 2010, at 12:19 PM, Edward G. Guedes wrote:

We are running intc scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our
conference call. Pat Whitaker is continuing to try to schedule something. Ms. Sammis, since you
are working with Dr. Myler as well, I'm open to suggestions how we make this conference call
happen sooner rather than later. .

Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We
attempted precisely that when Mr. Hyman provided us with a very similar (if not identical) list of Dr.
Myler's “needs” and ended up having a whole host of questions from one side or the other that
none of the lawyers could answer. When you write that “CMI, Inc. will either respond in writing to
that inquiry within the time allotted or it will refuse to do so," that's not entirely accurate. CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a
manner that potentially resolves issues for everyone involved.

If, however, the August 2 deadline is “inflexible” and additional time cannot be obtained, and we are
not able to schedule the necessary conference call before then, then CMI will respond to the best of
its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any
premature response, to continue to try to reach an understanding with Dr. Myler and relevant
defense counsel with respect to a forensic examination of the source code.

Regards,

Ed Guedes

Edward G. Guedes

X Partner
¥ 'WEI Board Certified in Appellate Practice
: SER%ST A Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.

2525 Ponce de Leon Blvd.. Suite 700
HELFMAN Coral (;):l:ﬁes,eFLeggB: ue
- PASTORIZA

www,wsh-law.com

ICOLE & Tel: (305) 854-0800
BONISKE, P.L. rax (305) 854-2323

é Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you
are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender
immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any
attachments,

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we

7/25/2010



Page 3 of 8

inform you that any U.S. federal tax advice contained in this communication (including any attachments),
unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or
recommending to another party any matters addressed herein.

From: Leslie Sammis {mailto:lsammis@sammislawfirm.com]

Sent: Monday, July 19, 2010 8:51 PM

To: Edward G. Guedes

Cc: Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines

in Hillshorough County, FL

Importance: High

Dear Mr. Guedes,

The Courts in Hillsborough County have proposed a more direct
approach. The State of Florida has been ordered to make the following inquiry of CMI:

1. Whether CMI, Inc, is in possession of any or all of the source code maierials listed in Defendant's Exhibit "B":

2. Whether CMY, [nc., is willing to release any or all of the source code materials requested in Defendant's Exhibit "B": and

3. The terms and conditions under which CMI, Inc., is wilting to release any or all of the source code materials requested in Defendant's

Exhibit "B".

4. Additionally, in the event CML, Inc., is unwilling 10 release any or all of the source code materials listed in Defendant’s Exhibit “B,” the terms
and conditions under which CMI, Inc_, is wilting to release any other information related Lo the source code and specifically, what that information
will be.

CMLI, Inc., will either respond in writing to that inquiry within the time alloted or it will refuse to do so. Either way, the Courts
in Hillsborough County will then be able to evaluate Laura Barfield's testimony that CMI is willing to release the source code to Dr. Myler.

Please forward Dr. Myler's request as listed in Defendant's Exhibit "B" to CMI. Since you represent a "multi-national corporate manufacturer,” |
am sure that you understand the importance of first determining whether the items listed in Defendant's Exhibit "B" are physically in CMI's
possession at its facility in Kentucky. 1f so, determining what source code material will be provided to Dr, Myler and the terms under which it will
be provided should be quite easy for CM1 to articulate in writing. Additionally, by addressing the State of Florida's inquire in writing, CMI will
also help facilitate a more meaningful discussion hetween Dr. Myler and CMI's software engineer for the yet to be scheduled conference cail.

I will not participate in the conference call. Instead, ] will wait for the State of Florida to file a copy of CMI's written response to its inquiry within
the time allowed by the Courts in Hillshorough County.

Sincerely,

Leslie Sammis

Sammis Law Firm, P.A.
1005 . Marion St.
Tampa, FL 33602
813-250-0500

On Jul 19, 2010, at 5:31 PM, Edward G. Guedes wrote:

We wili endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have
been engaged in ongoing discussions with ASA Pat Whitaker and attorney Stuart Hyman

in Semincle County to try to resolve the mechanics of conducting the forensic examination

in Owensboro, KY. The next step in the process was to be a telephone conference with Mr.
Hyman, Dr. Myler, 2a CMI engineer and myself to discuss the particulars of the information needed.
As Mr. Hyman and | quickly learned, the attorneys lack the expertise to meaningfully discuss what's
needed without also having the experts participate in the discussion. We found ourselves asking
questions of each other that neither of us knew the answer to. CMI has agreed to make its chief
engineer available for a telephone conference to discuss with Dr. Myier directly what he perceives
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iS necessary.

| e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet
heard back from him. It's quite possible that he’s trying to arrange the date and time for the call
with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising also

in Hillsborough County.

The response deadline apparently imposed on CMI in this case — without CMI's participation — is
somewhat arbitrary, but we will endeavor to meet it in order to keep this process moving forward. |
would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line,
after which the parameters of an inspection can be intelligently addressed, than submit an
incomplete response by the deadline (assuming we can't meet the deadline, which | remain hopeful
we can}.

If defense counsel in this case would like to Iisteln in on the conference call with Dr. Myler and the
CMI engineer, | don't see that that would be a problem. The primary purpose of the call, though, is
to have those individuals who have the technical expertise converse directly with each other about
Dr. Myler's needs.

Regards,

Ed

Edward G. Guedes

: Partner

WEISS Board Certified in Appellate Practice

SEROTA Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
HELFMAN 2525 Ponce de Leon Blvd., Suite 700
PASTORIZA Coral Gatl])lles, FL. 33134

COLE & WWW. WSN-1aw.CoImn

Tel: (305) 854-0800
BONISKE, P.L. . 058512323

iﬁ Think before you print

This message, together with any attachments, is intended only for the addressee. it may contain
information which is legally privileged, confidential and exempt from disclosure. If you are not the
intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any
action or reliance on this communication is strictly prohibited. If you have received this e-mail in
error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and
delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular
230, we inform you that any U.S. federal tax advice contained in this communication (including any
attachments), unless otherwise specifically stated, was not intended or written to be used, and
cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any matters addressed herein.
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From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Cc: 'garcia_c@saol3th.com'; 'lsammis@sammislawfirm.com'; ‘jsammis@sammislawfirm.com’
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines

in Hillsborough County, FL

Importance: High

Mr. Guedes,
Piease refer to the attached emails below.

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard
in Hillsberough County on July 16™. Ms. Leslie Sammis (or Mr. Jason Sammis)
is the defense counsel and has attached the items Dr. Mylar is requesting
when viewing the source code at CMI in Kentucky. These are the same, or
similar, items being requested by the defense for the source code viewing,
also at CMI in Kentucky, being set up through Judge Herr's verbal order out

of Seminole County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the
items listed below, as well as to begin facilitating the source code viewing by
the defense? I believe it would be easier if the counsel for both sides
worked directly with you in reference to this. I will remain available to assist,
if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia,
representing the State, to answer the questions or needed information for
the defense listed below.

Thanks,
Laura

From: Garcia, Candace A. [mailto:Garcia_C@SAO13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL

As a follow up to Leslie’s email below and to hopefully clear up any confusion on your part Laura —
my understanding of the Judges’ Order on Friday was that CMl {through it’s Florida counsel) will
now have the opportunity to review Dr. Myler’s email. The email is to be treated as Dr. Myler’s
request for information from CMI. CMI is then required to respond, within 15 days of last Friday,
with it’s offer as to what information it is willing to make available. | really do not believe the
Court’s Order is any more compticated than that.
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August 2 {hard deadline falis on a weekend so deadline is rolled over to next business day) -
Deadline for the State of Florida to provide CM\'s response to Sammis Law firm

August 9 {(hard deadline falls on a weekend so deadline is rolled over to next business day) —
Sammis Law Firm’s deadline to provide it's response to CMI's response (the five day response
period will begin to run on the date that CMI’s response is provided Sammis Law Firm....so if CMI's
response is provided on July 23, the Sammis Law Firm’s response will be due no later than July 30)

Leslie — My understanding was that you would be drafting an Order which reflects the Court’s
instructions on Friday. | would like to see a draft of your proposed Order before it is presented to
the Court, as it shouid reflect what our collective understanding of what the judge’s ruling was.
Feel free to email it to me at this address, as that will be the most expeditious way to get this
done. | lock forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillsborough County, FL

Laura Barfield,

I do need additional information from you. As I understood the court's order from June
16th, the State of Florida has 15 days to file a written response addressing the issue of
whether CMI is willing to release the source code to Dr. Myler and the exact terms under
which such an exchange would occur. So if you have never asked CMI about the terms
under which they would release the source code, the State of Florida is now required to do
S0.

I suggest that you write CMI a

letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must
find out as a preliminary matter if CMI is in possession of each piece of material requested
by Dr. Myler. If CMI is in possession of the material requested by Dr. Myler, then I
suggest that you ask CMI under what terms they would be willing to release such
information to Dr. Myler. If CMI is not in possession of the material requested by Dr.
Myler, then you have an obligation to find out which of the items listed below is not
possessed by CMI and report your findings to the Court.

If CMI is willing to release the source code as you indicated under oath in open court, then t
hey better be willing to articulate their position in writing within the next 15
days. I will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

Isammis@sammislawfirm.com
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[Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of
defendants in the State of Florida who have been subjected to evidence produced by these
machines, the following will be necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to
date to include unapproved versions that were used in Florida during pre-approval
stages.

2. Source code compilation documentation as well as any data files required to
produced compiled applications for the Intoxilyzer 8000 as it is used in Florida. This
being the requisite compilation data to produce the files contained on distribution
CD's as well as executable application files as intended to be downloaded for use

in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and
source code control purposes. Additionally, any source code control data files.

4. Any specialized applications developed for use with the compilation, distribution
and evaluation, to include simulators, of the Florida Intoxilyzer programs. If these
applications were produced in-house and have bearing on the analytical or reporting
aspects of the machine, then the source code used to produce them will be required
as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer
software.

6. Specifications for source code development software to include any IDE's,
compilers, assemblers or other commercial software utilized to process the Florida
Intoxilyzer source code. If any tools are no longer available then these must be
supplied, along with any requisite installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional
information from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evalon Street

QOaks Historic District
Beaumont, Texas 77702

hitp:/Aww . myler.org
409.838.2327 (ph)
713.490.3534 (fx)
409.790.1329 (cl)

NOTE: This e-mail is intended for the addressee(s} only and may contain privileged or confidential
information. If you have received this e-mail in error, please send a notification immediately by e-mail.
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Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption & of the Freedom of Information
Act, 5 U.S.C. » 552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes

Weiss, Serota, Helfran, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700
Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura

7/25/2010



Page 1 of 5

Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent:  Thursday, July 22, 2010 11:47 PM

To: Isammis@sammislawfirm.com

Cc: garcia_c@sao13th.com; Barfield, Laura

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

| am sincerely templed to respond, but | can see there would be so very little to gain from the efforl. Qur conference call has been scheduled and CMI will respond to the State by
the designated deadline.

I wish our inleraction had been somewhat more productive. Thank you for your cooperation,

Edward G. Guedes

Pariner

Board Centified in Appellate Practice

Weiss Serota Helfinan Pastoriza Cole & Boniske, P L.
2525 Pence de Leon Blvd., Suite 700

Caral Gables, FL. 33134

www wshelaw com

Tel: (305) 854-0800

Fax: (305) 854-2323

h—.ﬁ Think before you print

This message. together with any attachments, s intended only for the addressee. It may contain information which is fegally privileged. confidential and exempt from disclosure. It you are not the
miended recipient. you are hereby notified that any disclosure, copying. distribution. use. or any action or reliance on this communication is strictly peohibited. [f you have received this esmail in
errot. please netify the sender immediately by telephene (305) 854-08G0 or by return ¢-mail and delete the message, along with any attachments,

Tax Advice Disclosure: To ensure compliance with requirements mposed by the IRS under Circular 230, we mform you that any U.S. federal 1ax advice contained in this communication
{including any attachmenis). unless otherwise specifically stated. was not intended or written 10 be used. and cannot be used. for the purpose of { 1) avoiding penalties under the Intermal Revenue
Code or (2) promoting. marketing or recommending to another party any matters addressed hergin,

From; Leslie Sammis

To: Edward &. Guedes

Cc: Barfield, Laura ; garcia_c@saol3th.com ; jsammis@sammislawfirm.com ; Pat WHITAKER

Sent: Thu Jul 22 21:52:36 2010

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Me. Guedes,

What goed would a conference call do if CMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly. responding in writing would make
the conference call more productive.

I ask you dircctly. do you know if CMI is in possession of the material contained in Dr. Myler's request?
According to it's website, CMI is a subsidiary company of MPD, Inc.

CMI's sister companies include MPD Components. Inc.. MPH industries. Inc.. Lion Laboratories Limited {based in Barry, Wales, United Kingdom) and MPD PTE
LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad range of breath alcehol testing instruments
that use fuel cell sensors (a technology pioneered by Lien) and infrared spectrometry. The website tor MPD, Ine., also states that Lion and CMI represent the
“largest organization in breath aleohol analysis in the world today, a field in which they are entirely specialized.™ Since Lion pioncered the technology, why
wouldn't Lion keep the only unencrypted version of the software?

So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Barficld is in possession of only an encrypted version of certain
Florida specific software. In fact, Dr. Myler traveled to Tallahassee only to find out that the only thing available was an encrypted version of certain software. So,
CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. [f CMI and FDLE didn't know that only an encrypted version of the software was
available, then that must mean that CMI doesn't possess an unencrypled version (or witl eventually claim not to possess it).

Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What if the unencrypted version of the source code is
in the United Kingdom or Singapore?

In fact, your own website says that you represent a "multi-national corporate manufacturer” of breath testing
equipment. Let's find out if an unencrypted version of the software is even located in this nation.

Before we all waste time waiting on a conference call. why don't you ask CMI to confirm in writing whether it is in possession of the material requested by Dr.
Myler at it's facility in Kentucky? Then ask them it they are willing to release it. If'so, ask them what terms and condition they would impose on the exchange. Put
that in writing first, then any other issues can be discussed in the conference call.

Sincerely,

Leslie Sammis
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Sammis Law Firm, P.A.
1005 N. Marion St.
‘Tampa, FL 33602

On Juk 22, 2010, at 12:19 PM, Edward G. Guedes wrote:

We are running into scheduling problems with Mr. Hyman and Dr, Myler in terms of hotding our conference call, Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr, Myler as well, I'm open lo suggestions how we make this conference call happen sooner rather than later.

Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempled precisely that when Mr. Hyman provided us with a very
similar {if not identical} list of Dr. Myler's “needs” and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
When you write that "CM!, Inc. will either respond in writing to that inquiry within the time allcdled or it will refuse to do se,” that's not entirely aceurate. CMI is not
refusing to respond to the inguiry; we would prefer to respond fo the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.

If, however, the August 2 deadiine is "inflexible” and additional time cannot be obtained, and we are not abls to schedule the necessary conference call before then,
then CMI will respond 1o the best of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to continue
1o try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.

Regards,
Ed Guedes
It Edward G. Guedes
Partner
WEISS Board Certified in Appellate Practice
SEROTA Weiss Serotn Helfman Pastoriza Cole & Boniske. PL.

: HELFMAN éilsllgjn;]e d:FILefzglgIt;fd..Sui:e 700
PASTORIZA O

. www.wsh-law.com

COLE & Tel: (305) BS4-0800

BONISKE, P.L. rax: {305 §54-2323

gy hink before you print

This message, tegether with any attachments, 15 imended only for the addressee. [t may contain information which 1s legally privileged. confidential and exempt from disclosure, 1f
vou are not the intended recipient. you are hereby nonfied that any disclosure, copying, distribution, use, or any action o reliance on this communication is strictly prohibited. 1f yau
have received this e-mail m error, please notify the sender immediately by telephone (305} 854-0800 or by return ermail and detele the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requiremenls impesed by the IRS under Cireular 230, we inforin you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used. and cannot be used. for the purpose of { 1) avoiding penalties
under the Intemal Revenue Code or (2) promoting. marketing or recosminending ta another party any matters addressed herein,

From: Leslie Sammis [maifto:lsammis@sammislawfirm.com]

Sent: Monday, July 19, 2010 B:51 PM

To: Edward G, Guedes

Cc: Barfeld, Laura; gardia_c@®saolith.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Dear Mr. Guedes,

The Counts in Hillsborough County have proposed a more dircet approach. The State of Florida has been ordered to make the following inquiry of
CMI:

1 Wherher CMLL Ine.. 1< il pei<ses<ion of any o all of ik soter vode naterials Iisted in Defendants Exhibil "3

2 Wheher UM Ine, is willing ks release any or sl al the source cods imaterial s e J i delepcdnns Hxhibie "H7; )

3T he vermns and conditons usder which CMIL Ine.. s wlimg o reiease any or all of e souree eide mistezials requested in Pelemdion'’s ki 137

4. Addidonally . inthe event Ch, Ine. is unwilling to release ooy or all of e siree code imateriaks liated in Dofendant's Exhibin 1.7 the terms and eonditions under which ML Tie.. is willing worelewse any other indormiation related 1w the
sanitce Conde and speeifically, what hat infomation will be,

CMI. Do, will eithet fespuid in wranng fo that maguirt within the tose alloted or 1§ will refuse w o so, ither way. the Conrts in Elillshorough Conny swill then be able to evatiuie Liara Barlield's testimony il CMI s willing ke rebease the
semree wekde to T, Maler,

Pleas: forvard Dr. Myler's request as lisicd in Detiondunts Fxhibit "R7 0 CMI Sinee you represent o "mlli-natisnal eorennt ! e Lo sure it yvou understand the imporunce o tiest deteniiniog whether the e lisied in
Defendant’s Exhibit "B ane physically in CMI's possession ot its facility in Kentueky, 1030, Jewermining what souree code material will be provided w Dr. Myler and the wems nniler which it will be provided should be o Wl CMI
arliculote i writing. Addiionally, by akdrossing the § f Flomisda’s incquire in writing, CMIwill alse hatp Giaditate o more mengingll diseussion between P, My e nd CMIEs sobtware engameet Tor the yet e be scheduied gonmfirence call

il neot pursticipate in the sonfarence cnld Insteid, 1 will wait Gor the Stte of Florid 1o e o copy of MU noenen nespense G iks inguine within the foms allosed By e Courts i Hillsborough Cosunty

Sincercly,

1l Samnis

nis Lios Fiem, ' A,
1005 N. Merion St
Tompo, FLL, 31602
8132500500

On Jul 19,2010, at 5:31 PM. Edward G. Guedes wrote:
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We will engeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, wa have been engaged in ongoing discussions with ASA Pat Whitaker and
attorney Siuan Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, K. The next step in the procass
was to be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and |
quickly leamed, the attorneys lack the expertise to meaningfully discuss what's needed without also having the exparts participate in the discussion. Ve found
ourselves asking questions of each other that neither of us knew the answer to. CMt has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary,

| e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet heard back from him, It's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. 've copied Pat on this e-mail 8¢ he knows this issue is arising also in Hilsborough County,

The response deadiine apparently imposed on CMI in this case — without CMI's participation ~ is somewhat arbitrary, but we will andeavoar to meet it in order to keep
this process moving forward, | would much rather have a meaningful discussion with Dr. Myler and the CMI englneer on the line, after which the parameters of an
inspection can be intelligently addressed, than submit an incomplete response by the deadtine (assuming we can't meet the deadline, which | remain hopeful we
can).

If defense counsel in this Gase would like to listen in on the conference call with Dr. Myler and the CMI engineer, | don’t see that that would be a problem. The
primary purpose of the call, though, is to have those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.

Regards,
Ed

Edward G. Guedes

Partner

Board Certifted in Appellate Practice

Weiss Serota Hel¥man Pastoriza Cole & Boniske, P.L.
2525 Ponee de Leon Blvd., Suite 700

Coral Gables. FL 33134

www wsh-law com

Tel: (305) 854-0800

Fax: (305) B54-2323

w2y Think before you print

This message, together with any attachments, is intended only for the addressee. it may contain information which is legally privileged, confidential and exempt from
disclosure. If you are not the intended recipient, you are hereby nolified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please netify the sender |mmed|alely by 1alephone (305) 854-0800 or by retum e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Gircutar 230, we inform you that any U.S. federal tax advice contained in
Ihis communication ({including any attachments), unless otherwise spacifically stated, was not intended or written to be used, and cannot be used, for the purpose of
(1) avoiding penaities under the Intemal Revenue Code or (2) promoling. marketing or recommending to another party any matters addressed hergin,

From: Barfield, Laura [mailto:LauraBarfield@fdie.state..us]

Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Ce: 'garcia_c@sacl3th.com'; lsammis@sammislawfirm.com’; 'jsammus@sammrsiawﬁrm com’

Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes,

Please refer to the attached emails below,

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16™. Ms. Leslie
Sammis {or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the source
code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code viewing, also
at CMI in Kentucky, being set up through Judge Herr's verbal order aut of Seminole County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this, I will remain availoble to assist, if or when necessary, as well,

Please let me know if this process can begin vig contact with Ms, Garcia, representing the State, to answer the questions or
needed information for the defense listed below,

Thanks,

Laura

From: Garcia, Candace A. [mailto:Garcia C@SAOIBth com]
Sent: Sunday, July 18, 2010 4:26 PM
To: 'Leslie Sammis'; Barfield, Laura
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Ce: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas
Subject: RE: Contact Information for CMI Attorney and the Entoxityzer 8000 Machines in Hillsborough County, FL

As a follow up to Leslie’s email below and ta hopefully clear ug any confusion on your part Laura — my understanding of the Judges’ Crder on Friday was that CMI
ithrough it's Florida counsel) will now have the oppartunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's request for information from
CMI. CMIis then required 1o respond, within 15 days of last Friday, with it's offer as to what information it is willing to make available. | reaily do not believe the
Court’s Crder is any more complicated than that.

August Z {hard deadline falls on a2 weakend so deadiine is rolled over to next business day} -~ Deadling for the State of Flerida to provide CMI's response 1o Sammis
taw firm

August 9 (hard deadline falls on a3 weekend so deadline is rolled over to next business day} — Sammis Law Fisnt's deadline 1o provide it’s response to CMI’s
response (the five day response pericd will begin to run on the date that CMIs response is provided Samnus Law Firm....50 if CMI's response is provided an luly
23, the Sammis Law Firm’s response will be due no later than July 30)

Lestie — My understanding was that you would he drafting an Order which reflects the Court’s instructions on Friday. | would like to see a draft of your proposed
Order before it is preseated to the Court, as it should reflect what our collective understanding of what the Judge’s ruling was, Feel free to email it to me af this
address, as that will be tiie most expeditious way to get this done, 1 look forward to seeing the Order in the next couple days,

From: Leslie Sammis [ mailto:lsammis@sammislawfirm.com]

Sent! Sunday, July 18, 2010 12:34 PM

To: Barfleld, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,

I do need additional information from you. As | understoed the court's order from June 16th, the State of Florida has 15 days to file a written response
addressing the issue of whether CMI is wilting to release the source code to Dr. Myler and the exact terms under which such an exchange would oceur.
So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to do so.

| suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the request
made by Dr. Myler which | have attached below. You must find out as a preliminary matter if CMI is in possession of each piece of material requested
by Dr. Myler. IfCMI is in possession of the material requested by Dr. Myler, then 1 suggest that you ask CMI under what terms they would be willing
to release such information to Dr. Myler. 1f CMI is not in possession of the material requested by Dr. Myler, then you have an obligation to tind out
which of the items listed below is not pussessed by CMI and report your findings to the Court.

If CMI is willing 1o release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. 1 will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

[sammisiZsammislawtirm.com

[Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis|

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:

L. The source code versions for all software that has run in Florida Intoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.

2. Source code compitation documentation as well as any data files required to produced compiled applications for the Intoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as executable application
fites as intended to be downloaded for use in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and source code control purposes. Additionally, any source code
control data files.

4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of'the Florida
Intoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

3. Software design documentation and change orders specific to Florida Intoxilyzer software.

6. Specifications for source code development software to include any IDE's, compilers, assemblers or other commercial software utilized to

process the Florida [ntoxilyzer source code. 1f any tools are no longer available then these must be supplied, along with any requisite instaHation
packages, with the source code.

This list may be supplemented or modified if additional information, including additional information from CMI. the State of Florida, defendants
counsel or the court is received,

Harley R. Myler, Ph.D., P.E.
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2485 Evalon Street
Qaks Historic District
Beaument, Texas 77702

tip:iwww myler.org
4098238 2327 (ph)
713.490,3534 ()
409 790.1329 (c)

NOTE: This e-mail is intended for the addresses(s} only and may contain privileged or confidential information. If you have received this e-mail in errar, please send a notification
immediately by a.mail.

Harley R. Myler, Ph.D., P.E. invokes privilages incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. & 552(b)(5). This message should not ba construed as a
final opinion unless otherwise stated.

On Jul 17,2010, at 10:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700

Coral Gables, FL 33134

Phone; {305) 854-0800
Fax: (305) 854-2323

Emati: EGuedes@wsh-law.com
Please ket me know if you need any additional information.

Thanks,
Laura

712512010
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Barfieid, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent:  Monday, July 26, 2010 5:26 PM

To: Barfield, Laura; garcia_c@sao13th.com

Ce: Pat WHITAKER

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

F'm alerting you both to what to expect re CMI's response in Hillsborough County. Despite my best efforts (and Pat Whitaker can vouch for this), | received an e-
mail today from Pat informing me that Stuart Hyman could not participate in the conference call which had been scheduled for the 28% at 12:30. Consequently,
the call is being postponed until August 2 at 4:30 p.m. That will nct leave CMI sufficient time to provide a meaningful response to the State regarding the
examination of the source code. There is no way for me fo process with CMI alt the information obtained during the call so as to formulate a formal position
regarding what CMI is willing to provide and under what conditions, 2nd still meet the August 2 deadline.

I'm happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the information that Dr. Myler
is requesting, explain that there is actually an ongoing examination of the source code at CMI at this very moment, but that because of scheduling delays with Dr.
Myler and Seminole County defense counsel, we have not been able to iron out the details befere the court-imposed deadline expired.

Itis up to the State if it wishes to obtain relief from the court with respect to the August 2 deadline, if so, please let me know and | will refrain from preparing the
preliminary report. Otherwise, you'll get a preliminary report shortly before August 2 with a more substantive repor! as socn thereafter as possible.

Regards,

Ed

Fdward G, Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www. wsh-law com

Tel: (305) 854.0800

Fax: (305) 854-2323

@2 Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain imformation which is legally privileged, confidential and exempt from disclosure, If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. [f
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U 5, federal tax advice contained in this
comimunication {inchuding any attachments), unless otherwise specifically stated, was not intended or writiea to be used, and cannot be used, for the purpose of (1) avoiding
penalties under the Internal Revenue Code or (2) promating, marketing or recommending to another party any matters addressed herein,

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com)

Sent: Thursday, July 22, 2010 9:53 PM

To: Edward G. Guedes

Ce: Barfield, Laura; garcla_c@saol 3th.com; Jsammis@sammisiawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hilisborough County, FL
Importance: High

Mr, Guedes,

What good would a conference call do it CMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly, responding in writing
would make the conference call more productive.

Il ask you directly, do you know if CM1 is in possession of the material contained in Dr. Myler's request?

According to it's website, CMI is a subsidiary company of MPD, Inc.

CMI's sister companies inctude MPD Components, Inc., MPH Industries, Inc., Lion Laberatorics Limited (based in Barry, Wales, United Kiquom)
and MPD PTE LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufacture; a broad range of breath
alcohol testing instruments that use fuel celt sensors (a technology pioneered by Lion) and infrared spectrometry. The website for MPD, Inc., also
states that Lion and CMI represent the “largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized.” Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted version of the software?

So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Barfield is in possession of only an encrypled
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version of certain Florida specific software. Tn fact, Dr. Myler traveled to Taltahassee only to find out that the only thing available was an encrypted
version of certain sofiware. So, CMI and FDLE intentionally wasted Dr, Myler's time and Mr, Hyman's money. |f CMI and FDLE didn't know that
only an encrypted version of the software was available, then that must mean that CMI doesn't possess an unencrypted version (or will eventually
claim not to possess it).

Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What if the unencrypled version of the
source code is in the United Kingdom or Singapore?

In fact. your own website says that you represent a "multi-national corporate manufacturer” of breath testing
equipment. Let's find out if an unencrypted version of the softwate is even located in this nation.

Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it's facility in Kentucky? Then ask them if they are willing Lo release it, 1t so, ask them what terms and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.

Sincerely,

Leslie Sammis

Sammis Law Firm, P A,
1005 N, Marion St
Tampa, FL 33602

On Jul 22, 2010, at 12:19 PM, Edward G. Guedes wrote:

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of 'holding our conference ¢all. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myter as well, I'm open to suggestions how we make this conference call happen soconer rather than later,

Simply forwarding Dr. Mylar's list to CMI, as you suggest in your e-mait, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar (if not identical} list of Dr. Myler's “needs” and ended up having a whole host of questions from one side or the cther that none of the lawyers could answer.
When you write that “CMI, Inc. will aither respond in writing to that inquiry within the time allotted or it will refuse to do so0," that's not entirely accurate. CMI is not
refusing to respond to the inquiry. we would prefer to respond to the inquiry meaningfully and in @ manner that potentially resolves issues for everyone involved.

if, howeves, the August 2 deadline is “inflexible” and additional time cannot be obtained, and we are not able to schedule the necessary conference call before
then, then CMI will respond to the best of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counset with respect to a forensic examination of the source code.

Regards,
Ed Guedes

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L,
2525 Ponce de Leon Blvd,, Suite 700

Coral Gables, FL. 33134

www.wsh-law.com

Tel: (305) 854.0800

Fax: {305) 854-2323

s%?hink before you print

This message, together with any attachinents, is intended only for the addressee. It inay contain information which is legally privileged, confidential and exempt from di;c]ustlre, If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. 1f
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1) avoiding
penatties under the [nternal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Leslie Sammis [mailto:isammis@sammislawfirm.com]

Sent: Monday, July 19, 2010 8:51 PM

To: Edward G. Guedes

Cc: Barfield, Laura; garcia_c@sac13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, Fio
Importance: High

7/27/2010



Page 3 of 6

Dear Mr, Guedes,

The Courts in Hillsborough County have proposed a more direct approach. The Stale of Florida has been ordered to make the fellowing inquiry of
CML:

1. Whether CME, Enc.. is in possession of any or all of the source code matgrials listed in Defendant's Exhibit *B™:

2. Wherher CMI, Inc. is willing 10 refease any or all of the source code maicrials requesicd in Defondant's Exhibit “B*. aud

. The werms and conditions under which CML linc.. is willing 10 rctcase any or all of the source code materials requesicd in Delendand's Exhibit “B*

4. Additionally. ia the event CML inc.. is unwilling to selease anv or all of the source code materials listed in Defendant’s Exhibit “B.” the tcoms and conditions vnder which CMI. Inc.. is willing (o eelease amy oiher informalion related 10
the source code and specifically. w bat that infemiation will be.

CML Tne. will either respond in writing 10 thal inquiry within the fime alloted or it will reluse 10 do so. Either way . the Couris in Hillsborough Connty will then be able 10 evaluate Laum Barficld's testimony that CMI is witling to release
the souzce code 1o D1, My ler

Please forward Dr. Myler's request as lisied in Defendant's Exhibit "B™ 10 CML. Since vou repi a "multi-national corporate 1 am sure that vou und d the i of (irst & ining whether the items Tisied in
Pefindant's Exhibil "B* G plns:call\ n (‘Mls posscssion at il lity in Kentucky . IT sp, detgrmining whal souree code msaterial will be prosided o Dr. M\ ler and the 1cems under which it will be provided should be quitc casy for CMI
1o articulate im writing, A v by ing the State of’ Flund-: s imquirc in wriling, CM1 will alse help facilitalc 2 more meaningfol discussion beingen Dr. Myler and CMDs sclinare engimeer Jor the s et 1o be scheduled conference

call
i will not pacticipaic in the conference call. Instcad. [ will wait for the State of Florida to lile a copy of CMI's wrilien response (o s inquiry within the time allowed by the Courts in Hillsborough County
Sincerely.

Leslie Sammis

Sammis Law Firm. P.A.
1065 N. Marion St
Tampa. FL 33612
RI3-251L05H

On Jul 19, 2010, at 3:31 PM, Edward G. Guedes wrote:

We will endeavor {o resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr, Hyman, Dr. Myler, a CMI| engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and |
quickly learned, the attomeys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference 1o
discuss with Dr. Myler directly what he perceives is necessary.

1 e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet heard back from him. It's quite possible that he’s trying to arrange
the date and time for the call with Mr. Hyman, I've copied Pat on this e-mail 50 he knows this issue is arising also in Hillsborough County.

The response deadline apparently imposed on CMI in this case — without CMI's participation — is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. | would much rather have a meaningful discussion with Dr. Myler ang the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadline (assuming we can't meet the deadline, which | remain hopeful
we can),

If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, | don't see that that would be a problem. The
primary purpose of the call, though, is to have those individuals who have the technical expertise converse directly with each other about Dr, Myler's needs.

Regards,
Ed

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www. wsh-law.com

Tel: {305) 854-0800

Fax: (305) 854-2323

i'-i] Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain informaticn which is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipient, vou are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender immediataly by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circuiar 230, we inform you that any U.S. federal tax advice contained
in this communication {including any attachments), uniess otherwise specifically siated, was not mlended or written to be used, and cannct be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.
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From: Barfield, Laura [maitto: LauraBarfield@fdle.state.fl.us)

Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Cc: "garcia_c@sacl3th.com'; lsammis@sammislawfirm,com’; 'jsammis@sammislawfirm.com'

Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer BOO0 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes,
Please refer to the attached emails below,

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16™. Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminale County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference 1o the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.

Thanks,

Laura

From: Garcia, Candace A, [mailto:Garcia_C@SACQ13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Ce: jsammis@sammislawflrm.com; Murattl, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

As a follow up to Leslie’s email below and to hopefully clear up any confusion on your part Laura — my understanding of the Judges’ Order on Friday was that
CMI {through it's Florida counsel} will now have the opportunity to review Dr. Myler's email, The email is to be treated as Dr. Myler’s request for information
from CMI. CMiI is then required to respond, within 15 days of last Friclay, with it's offer as to what information it is willing to make availabte. | really do not
belteve the Court’s Order is any more complicated than that.

August 2 {hard deadline falls on a weekend so deadline is rolled over to next business day) — Deadline for the State of Florida to provide CMI’s response to
Sarmis Law firm

August 9 (hard deadline falls on a weekend so deadline is rolled over to next businass day) — Sarmmis Law Firm’s deadline to provide it's response to CMI's
response (the five day response period will begin to run on the date that CMI's response is provided Sammis Law Firm....so if CM¥'s response is provided on July
23, the Sammis Law Firm’s response will be due no later than July 30}

teslie — My understanding was that you would be drafting an Grder which reflects the Court's instructions on Friday. | wouid like to see a draft of your proposed
Order before it is presented to the Court, as it should reflect what our rollective understanding of what the Judge’s ruling was. Feel free to email it to me at this
address, as that will be the most expeditious way to get this done. | look forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,

{ do need additional information from you. As [ understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur, So it you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do so.

1 suggest that you write CMI a letter explaining what Ms. Garcia s required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which | have attached below. You must find out as a preliminary matter if CMI is in possession of each piece of material
requested by Dr. Myler. If CMI is in possession of the material requested by Dr. Myler, then I suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. 1f CMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings (o the Court.

If CMI is willing 10 release the source code as you indicated under oath in open court, then they hetter be willing to articulate their position in writing
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within the next 15 days. | will cagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A,

1005 N. Marion St.

Tampa, FL 33602
Isammis@gsammislawfirm.com

[Defendants’ Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriatc analysis of the Intoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjected to
evidence produccd by these machines, the following will be necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.

2. Source code compilation decumentation as well as any data files required to produced compiled applications for the Intoxilyzer 8000 as it is
used in Florida, This being the requisite compilation data to produce the files contained on distribution CD's as well as executable application
files as intended to be downloaded for use in Florida Imoxilyzers.

3. Revision histories detailing changes made to the sofiware for documentation and source code control purposes. Additionally, any source
code control data files.

4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
Intoxilyzer programs. 1f these applications were produced in-house and have bearing on the analytical or repotting aspects of the machine, then
the source code used to produce them will be required as well.

3. Software design documentation and change orders specific to Florida Intoxilyzer software.

6. Specifications for source code development software to include any 1DE's, compilers, assemblers or other commercial software utilized to
process the Florida Intoxilyzer source code. [f any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information from CMI, the State of Florida, defendants
counsel or the court is received,

Harley R. Myler, Ph.D.. P.E.
2495 Evalon Street

Oaks Historic District
Beaumont, Texas 77702

hitp:/iwww.myler.org
400.838.2327 (ph)
713.490.3534 (i)
409.790,1329 (cl)

NQTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential information. If you have received this e-mail in eror, please send a notification
immediately by e-mail.

Harley R. Myler, Ph,D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.8.C. = 552(b}5). This message should not be construed as a
final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI In Florlda Is as follows:

Edward G. Guedes

weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard

Suite 700

Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323
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Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura

7/27/2010
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Barfield, Laura

From: Garcia, Candace A, [Garcia_C@SAO13th.com]

Sent: Tuesday, July 27, 2010 8:41 AM

To: ‘Edward G. Guedes'; Barfield, Laura

Cc: Pat WHITAKER; Muratti, Renee

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer BO0OO Machines in Hillsborough County, FL

Attachments: ~WRDO000 jpg

Ed ~ | think your suggestion of preparing a preliminary report for the Court explaining CMI’s efforts in coordinating a rmeeting is great and | would like to go
ahead and to do that. | think these judges will appreciate the update and see that a sign in the right direction towards seme sort of resclution, | suspect defense
counsel will take issue with the adequacy of what we provide 10 the Court on that date, but frankly | don’t think the judges will.

From: Edward G. Guedes [mailto:EGuedes@wsh-law.com]

Sent: Monday, July 26, 2010 5:26 PM

To: Barfield, Laura; Garcia, Candace A.

Cc: Pat WHITAKER

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

I'm alerting you both to what to expect re CMI's respense in Hillsborough County. Despite my best efforls (and Pat Whitaker can vouch for this), | received an e-
mail today from Pat informing me that Stuart Hyman could not panticipate in the conference call which had been scheduled for the 26t at 12:30. Consequently,
the call is being postponed until August 2 at 4;30 p.m. That will not leave CMI sufficient time to provide a meaningful response to the State regarding the
examination of the source code. There is no way for me to process with CMI all the information obtained during the call so as to formulate a format position
regarding what CMi is willing to provide and under what conditions, and still meet the August 2 deadline.

I'm happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the information that Dr. Myler
is requesting, explain that there is actually an ongoing examination of the source code at CMI at this very moment, but that because of scheduling delays with Dr.
Myler and Seminole County defense counsel, we have not been able to iron out the details before the court-imposed deadline expired.

Itis up to the State if it wishes to obtain rellef from the court with respect to the August 2 deadline. If so, please let me know and | will refrain from preparing the
preliminary report. Otherwise, you'll get a preliminary report shortly before August 2 with a more substantive report as soon thereafter as possible.

Regards,
Ed

[%] Image removed by sender. Edward G. Guedes
Partner
Board Certified in Appellate Practice
Weiss Serota Helfiman Pastoriza Cole & Boniske, P.L.
2525 Ponge de Leon Blvd., Suite 700
Coral Gables, F1. 33134
wawvw. wsh-law .coiti
Tel: (305) 854-0800
Fax: {305) §54.2323

b% Think before you print

This message, together with any attachments, is intended only for the addressee, [t inay contain information which is legally privileged, confidential and exempt from disclosure. if
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any acfion or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone {305) 854-0800 or by retum e-mail and delete the message, along with any attachinents,

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Cirenlar 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1) aveiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matiers addressed herein,

From: Leslie Sammis [mallto:isammis@sammislawfirm.com]

Sent: Thursday, July 22, 2010 9:53 PM

To: Edward G. Guedes

Cc: Barfleld, Laura; garcia_c@saol3th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attomey and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr, Guedes,

What good would a conference call do if CMI is unwilling to response to Dr, Myler's request in writing in advance? Certainly, responding in writing
would make the conference catl more productive.

11 ask you directly, do you know if CMI is in possession of the material contained in Dr. Myler's request?

7/27/2010
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According to it's website, CM! is a subsidiary company of MPD, Inc.

CMI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories Limited {based in Barry, Wales, United Kingdom)
and MPD PTE LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufacturcs a broad range of breath
alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion) and infrared spectrometry. The website for MPD, Inc., also
states that Lion and CMI represent the “largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized.” Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypled version of the software?

So don't you think it is possible that CMI only has an encrypted version of the source code? Lavra Barficld is in possession of only an encrypled
version of certain Florida specific software. [n fact, Dr. Myler traveled to Tallahassee only to find out that the only thing available was an encrypied
version of certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. If CMI and FDLE didn't know that
only an enctypted version of the software was available, then that must mean that CMI doesn't possess an unencrypled version (or will eventually
claim not to possess it).

Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What if the unencrypted version of the
source ¢ode is in the United Kingdom or Singapore?

In fact, your own website says that you represent a "multi-national corporate manufacturer” of breath testing
equipment. Let's find out if an unencrypted version of the software is even located in this nation.

Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it's facility in Kentucky? Then ask them if they are willing to release it. 1f so, ask them what terms and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.

Sincerely,

Leslie Sammis

Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

On Jul 22,2010, at 12:19 PM, Edward G. Guedes wrote;

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our conference call. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open o suggestions how we make this conference call happen sooner rather than later.

Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very

- similar (if not identical) list of Dr. Myler's “needs” and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
When you write that “CA, Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so,” that's not entirely accurate. Chl is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone involved.

If, however, the August 2 deadline is 'inflexibie” and additional fime cannot be abtained, and we are not able to schedule the nacessary conference call before
then, then CM! will respond to the best of its ability expressing its position as clearly as possitie. CMI will continue, notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.

Regards,

Ed Guedes

Edward G. Guedes
Partner
WEISS Board Certificd in Appellate Practice
SEROTA Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.

HELFMAN 2525 Ponce de Leon Blvd., Suite 700
PASTORIZA Coral (Gables, F1. 33134

w.wsh-taw.com
COLE & WY WS,
Tel: (305) 854-0800
BONISKE, P.L. ¢ 306 8542123

gﬁ Think before you print

This message, together with any attachments, is intended only for the addressee. It nay contain information which is legally privileged, confidential and exempt from disclosure. I
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. 1f
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Cireular 230, we inform you that any U.S. federal tax advice contained in this
communication {including any attachments), unless otherwise specifically stated, was not intended or writien to be used, and cannot be used, for the purpose of (1) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

7/27/2010
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From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Manday, July 19, 2010 8:51 PM

To: Edward G. Guedes

Cc: Barfield, Laura; garcia_c@saol3th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Dear Mr. Guedes,

The Counts in Hillsborough County have proposed a more direct approach. The State of Florida has been ordered to make the fotlowing inquiry of
CMI;

1. Whether CMI. Inc.. is in possession of any or all of the seurce code materials listed in Defendant’s Exhibil "B";

3. Whether CMI. Ing.. 18 willing to release amy or all of the source code materials requesied in Defeadant’s Exhibit "B™: and

3 The terms and condilions under which CML Inc.. is willmy 1o release any or all of the source code waserials requested in Defendamt’s Exhibit "B™,

4. Additionally. in the exent CML Ing.. is wnwilling to relcase sy or all of the source code materials listed in Defendant’s Exhibil “B.” the 1erms and conditions under which CME Iic.. 15 willing 10 relcasc auy other mformation relaled (o
1he source ¢ode and specifically, what that information will bg,

CML. Inc.. will either respond in writing Lo that imgquin within the 1ime alloted or it will refuse 10 do so. Either way. the Courts in Hillsboreugh County will then e able 10 evaluale Laura Barficld's stimoeny thal CMIis willing Lo release
the source code o Dr. Myler.

Please forard Dr. Myler's requesi as listed i Delendant’s Exhibic "B" 1o CMI. Since sou represent a "muli-national corporale manalacturer.” | am surc thal vou understoud the importanee of first determiring whether the items listed in
Defendanr's Exhibit "RB” arc phy sically in CMI's possession at its Cacilily in Kentucky . If so. determining what source code material will be provided 1o Dr. My ler and the terms under which it will be provided should be quite easy for CMI
10 articulate in weiting. Additionally. by addressing the $taic of Florida's inquire in writing. CMI will also kelp facilitac 2 more meaningful discussion beiw cen Dr, Males and CMI's sofiware engineet for the yel 10 be scheduled conference
call.

I will ro panicipate in the conference call. Insizad. 1 will wait for e State of Florida 1o f1le a copy of CMI's writien response 10 its inguirs within the 1ime allowcd by the Courts in Hillsborough County,
Smeerely.

Leslic Sammis

Sammis Law Finn. P.A,
1003 N. Mazion 51
Tampa, FL 33602
J[2.23041500

On Jul 19, 2010, at 5:31 PM, Edward G. Guedes wrote:

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
aftorney Stuart Hyman in Semincie County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephene conference with Mr. Hyman, Dr. Myter, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and ¢
quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without also having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to, CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr, Myler directly what he perceives is necessary.

| e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet heard back from him. it's quite possible that he's trying to arrange
the date and time for the call with Mr. Hyman. |'ve copied Pat on this e-mail so he knows this issue is arising also in Hillsborough County.

The response deadline apparently imposed on CM in this case — without CMI's participation - is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. | would much rather have a meaningful discussion with Dr, Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete respanse by the deadline {assuming we can't meet the deadline, which | remain hopeful
we can).

If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, | don’t see that that would be a problem. The
primary purpese of the call, though, is to have these individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.

Regards,
Ed

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Heliinan Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Bivd., Suite 700

Coral Gables, FL 33134

www wl-law.com

Tel: {305) 854-0800

Fax: (305) 854-2323

F*! Think before you print

This message, together with any attachments, is intended only for the addressee. it may contain infarmation which is legally privileged, confidential and exempt
from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
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communication is strictly prohibited. if you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained
in this cormmunication (including any attachments}, unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penalties under the Internal Revenue Code or (2) promating, marketing or recommending to another party any matters addressed herein.

From: Barfield, Laura [mailto:LauraBarfield @fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Cc: 'garcia_c@saol3th.com’; Isammis@sammislawfirm.com’; ‘jsammis@sammislawfirm.com’

Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes,
Please refer to the attached emails below.

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16™. Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Semincle County,

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.

Thanks,

Laura

From: Garcia, Candace A. [mailto:Garcia_C@SA013th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

As a follow up to Leslie’s email below and to hopefully clear up any confusion on your part Laura — my understanding of the Judges’ Order on Friday was that
CMI (through it’s Florida counsel) will now have the oppertunity to review Dr. Myler's email. The email is to be treated as Dr. Myler’s request for information
from CMI, CMI is then required to respond, within 15 days of Jast Friday, with it's offer as to what information it is willing to make available. | really do not
believe the Court’s Order is any more complicated than that.

August 2 (hard deadline fafls on a weekend so deadline is rolled over to next business day) - Deadline for the State of Florida to provide CMI's response to
Samrnis Law firm

August 9 (hard deadline falls on a weekend so deadfine is rolled over to next business day) ~ Sarmumis Law Firm’s deadline to provide it's response to CMI's
response (the five day response period will begin to rup on the date that CMI's response is provided Sammis Law Firmt....so if CMI's response is provided on July
23, the Sammis Law Firm’s response will be due no later than July 30)

Leslie = My understanding was that you would be drafting an Qrder which reflects the Court’s instructions on Friday. 1 would like to see a draft of yaur proposed
Order before it is presented to the Ceurt, as it should reflect what our collective understanding of what the Judge’s ruling was. Feel free to email it to me at this
address, as that will be the most expeditious way to get this done. | look forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com}

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcla, Candace A.; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,
1 do need additional information from you. As 1 understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing 1o release the source code to Dr. Myler and the exact terms under which such an exchange

would occur. So if you have never asked CM| about the terms under which they would release the source code, the State of Florida is now required 1o
do so.

7/27/2010
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| suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which | have attached below. You must find out as a preliminary matter if CMI is in possession of each piece of material
requested by Dr. Myler. 1f CMI is in possession of the material requested by Dr. Myler, then | suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. [f CMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court.

[f CMI is willing to release the source code as you indicated under oath in open courl, then they better be willing to articulate their position in writing
within the next 15 days. | will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A,

10035 N. Marion St

Tampa, FL 33602
Isammis@sammislawfirm.com

[Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of defendants in the State of Florida who have been subjecied to
evidence produced by these machines, the following will be necessary:

1. The source code versions for all software that has run in Florida [ntoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.

2. Source code compilation documentation as well as any data files required to produced compiled applications for the Intoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as executablc application
files as intended to be downloaded for use in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and source code control purposes. Additionally, any source
code control data files.

4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
Imoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer sofiware.

6. Specifications for source code development software to include any 1DE's, compilers, assemblers or other commercial software utilized to
process the Florida Intoxilyzer source code. If any tools are no longer avaitable then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional mformation, including additional information from CMI, the State of Florida, defendants
counsel or the court is received.

Harley R. Myler, Ph.D_, P.E.
2495 Evalon Street

Oaks Historic District
Beaumont, Texas 77702

hitp:/twww.myler.org
409.838.2327 {ph)
713.490,3534 (fx)
408,780,1328 (c))

NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential infermation. If you have received this e-mail in error, please send a notification
immediately by e-mail.

Harley R. Myler, Ph.D., P.E. invokes privilages incomporated into Exemgption 5 of the Freedom of Information Act, 5 1).8.C. o 552(b)(5). This message should not be construed as a
final apinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barficld, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
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Edward G. Guedes

Weiss, Serota, Helfman, Pastorlza, Cole & Boniske, P.L.
2525 Ponce De Leon Boulevard

Suite 700

Coral Gabies, FL 33134

Phone: {305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura

7/27/2010
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Barfield, Laura

From: Edward . Guedes [EGuedes@wsh-law.com]

Sent: Tuesday, July 27, 2010 12:32 PM

To: Garcia, Candace A.; Barfield, Laura

ce: Pat WHITAKER; Muratti, Renee

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines iﬁ Hillsborough County, FL

Attachments: image002.jpg

i anticipate that the response will be addressed to you, Candace. You may then distribute to the appropriate parties.

Regards,

Ed

Edward G. Guedes

Partner

Board Cenified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.1..
2525 Ponce de Leon Blvd.. Suite 700

Coral Gables, FLL 33134

www, wsh-law.com

Tel: {305} 854-0800

Fax: (305) 854.2323

i% Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legatly privileged, confidential and exempt from disclosure, If
vou are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. IF
you have received this e-mail in error, please notify the sender immediately by 1elephone (305) 854-0800 or by retum e-mail and delete the message, along with any attachments.

Tax Advice Disclesure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inforin you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1) aveiding
penalties under the Internal Revenne Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Garcia, Candace A. [mailto:Garcia_C@SAD13th.com]

Sent: Tuesday, July 27, 2010 8:41 AM

To: Edward G. Guedas; Barfield, Laura

Cc: Pat WHITAKER; Muratti, Renee

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillshorough County, FL

E¢ ~ | think your suggestion of preparing a prefiminary report for the Court explaining CdI's efforts in coordinating a meeting is great and | would like to go
ahead and to do that. I think these judges will appreciate the update and see that a sign in the right direction towards some sort of resolution. | suspect defense
counsel will take 1ssue with the adequacy of what we provide to the Court on that date, but frankly | don’t think the judges will.

From: Edward G. Guedes [mallto:EGuedes@wsh-taw.com]

Sent: Monday, July 26, 2010 5:26 PM

To: Barfield, Laura; Garcia, Candace A.

Cc: Pat WHITAKER

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

I'm alerting you both to what.to expect re CMI's response in Hillsborough County. Despite my best efforts (and Pat Whitaker can vouch far this}, | received an e-
mail today from Pat informing me that Stuart Hyman could not participate in the conference call which had been scheduled for the 28" at 12:30. Consequently,
the call is being postponed until August 2 at 4:30 p.m. That will not leave CM! sufficient time to provide a meaningful response {o the State regarding the
examination of the source code. There is no way for me to process with CMI all the information obtained during the call so as to formulate a formal position
regarding what CMI is willing to provide and under what conditions, and still meet the August 2 deadline.

I'm happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the information that Dr. Myler
is requesting, explain that there is actually an ongeing examination of the source code at CMI at this very moment, but that because of scheduling delays with Dr.
Myler and Seminole County defense counsel, we have not been abte to iron out the details before the court-imposed deadline expired.

Itis up to the State if it wishes to obtain relief from the court with respect 1o the August 2 deadline. If so, please let me know and | will refrain frpm preparing the
preliminary report. Otherwise, you'll get a preliminary report shortly before August 2 with a more substantive report as soon thereafter as possible.

Regards,
Ed

7/27/2010
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: 3] Image removed by sender. Edward G, Guedes

- Partner

Board Certified in Appellate Practice

Weiss Serota Helfiman Pastariza Cole & Boniske, P.L.
2525 Ponce de Leon Bivd., Suite 700

Coral Gables, F1. 33134

www. wsh-law.com

‘Tek: (305) R54-0800

Fax: (305) 854-2323

g‘l] Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is tegally privileged, confidential and exempt from disclosure., If
vou are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. 1f
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From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sent: Thursday, July 22, 2010 9:53 PM

To: Edward G. Guedes

Cc: Barfield, Laura; garcia_c@saol3th.com; jsammis@sammislawfirm.com; Pat WHITAKER .
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr, Guedes,

What good would a conference call do if CMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly, responding in writing
would make the conference call more productive, .

Il ask you directly, do you know il CMI is in possession of the material contained in Dr. Myler's request?
According to it's website, CMI is a subsidiary company of MPD, Inc.

CMI's sister companies include MPD Components, Inc., MPH Indusiries, Inc., Lion Laboratories Limited (based in Barry, Wales, United Kingdom)
and MPD PTE LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratorics Limited manufactures a broad range of breath
alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion) and infrared spectrometry. The website for MPD, Ing., also
states that Lion and CMI represent the “largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized.” Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypled version of the software?

So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Barfield is in possession of only an encrypled
version of certain Florida specific software. [n fact, Dr. Myler traveled to Tallahassee only to find out that the only thing available was an encrypted
version of certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. If CMI and FDLE didn't know that
only an encrypted version of the software was available, then that must mean that CMI doesn't possess an unencrypted version (or will eventually
claim not to possess it).

Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What if the unencrypled version of the
source code is in the Uniled Kingdom or Singapore?

In fact, your own website says that you represent a "multi-national comporate manufacturer” of breath testing
equipment. Let's find out if an unencrypted version of the software is even located in this nation.

Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it's facility in Kentucky? Then ask them if they are willing to release it. 1T so, ask them what terms and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.

Sincerely,

Leslie Sammis

Samimis Law Firm, P.A.

1005 N, Marion 5t,

Tampa, FL. 33602

On Jul 22, 2010, at 12:19 PM, Edward G. Guedes wrote;

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our conference call. Pat Whitaker is continuing to try 1o schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open to suggesticns how we make this conference call happen sooner rather than later.
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Simply forwarding Dr, Myler’s list to CM|, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar (if not identical) list of Dr. Myler's “needs” and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
When you write that "CMI, Inc. will either respond in writing to that inquiry within the time allotted or it will refuse to do so,” that's not entirely accurate. CMI is not
refusing to respond to the inguiry; we would prefer o respond to the inquiry meaningfully and in a manner that potentially resolves issues for everyone invoived.

If. however, the August 2 deadline is “inflexible” and additional time cannct be gbtained, and we are not able to schedule the necessary conference call before
then, then CMI will respond fo the best of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to
continue {0 try to reach an understanding with Or. Myler and relevant defense counsel with respect {o a forensic examination of the source code.

Regards,
Ed Guedes

Edward G. Guedes

Partner

Board Centified in Appellate Practice

Weiss Serota Helfinan Pastoriza Cole & Honiske, P.L.
25125 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www . wsh-law com

Tel: (305} 854-0800

Fax: (305) 854-2321

éj Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure, 1f
you are not the intended recipient, vou are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on (his communication is strictly prohibited. If
you have received this e-mail in error, piease notify the sender immediately by telephone (35) 854-080¢ or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the RS under Circular 230, we inform you that any 11.5. federal tax advice contained in this
communication {including any attachinents), unless otherwise specifically stated, was not intended or written @ be used, and cannot be used, for the purpose of (1) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending 1o another party any matters addressed herein.

From: Leslie Sammis [mailto:lsammis@sammislawfirm.com]

Sant: Monday, July 19, 2010 8:51 PM

To: Edward G. Guedes

Cc: Barfield, Laura; garcia_c@sacl3th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Dear Mr. Guedes,

The Courts in Hillsborough Ceunty have proposed a more dircet approach. The State of Florida has been ordered to make the following inquiry of
CMI:

1. Whether CML. Inc.. is in pessession of any or all o Ihe source code materials listed in Defendant's Exhibil "B":

2 Whether CML. Inc.. is willing w release any or all of the source code materials requesied in Delendant's Exhibit "B and

3 The terms and canditions undez which CMIL Ine.. is willing to release amy or all of the seurce code materials requesied in Delendant’s Exhibin "B"

4+ Additionally. in the cvent CML, Inc.. is unnilling to rclease any o all of (he source code matcrials listed in Defendant’s Exhibit “B.” the terms and conditions under which CMI. Inc.. is willing to release any other information related 1o
the source code and speeifically. whal ihai i will

CMI. [nc.. wilh cither zespond in wriling o that inquiry within the time alloted or it will refuse 18 da so. Either way. the Courts in lillsborongh County will then be nble 1o e aluate Lawra Barfield's ostimeny that CM1 is willing to sclease
the source code to D Myler

Pleasc fornart Dr. My ler's request as listed in Defeadout’s Exhibit "B™ o CMIL Since vou a “mul | carparnic * 1 am surc that sou understand the importance of first detenminimg w hether the iteing listed in
Drefendant’s Exhibil "B" ace phy SICEI"\ in CMI's possession avils Tacility i Kentuchy, 1T se. detcrmining what source code malerial will be pm\ ided 10 Dr. My Jer and the icrms wnder which it nill be grovided should be quite casy for CMI
to anticulale in wrling. Addili by oddi the State ef Florida's inquise in writing. CM1 will also help facilitawe a more meaningful discussion beracen Dr. Myler and CMI's soflware engincer for the vet o he scheduled zonlerence
call.

1 will nol participate in (he conference call. Instead. 1 will wail for the Sinte of Florida o file a copy o' CMI's witten response 10 its inguiry within the time allewed by the Cournts in Hillsborough County.
Sincerely.

Leslic Sammnis

Sammis Law Finn. P.A,
1005 N. Marion St
Tampa. FL 33602
BE13250-051%0

On Jul 19,2010, at 5:31 PM, Edward G. Guedes wrotc:

We will endeavor fo resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and

7/27/2010



Page 4 of 6

attorney Stuart Hyman in Seminole County to try to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was 1o be a telephone conference with Mr. Hyman, Dr. Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr, Hyman and |
quickly learned, the attorneys lack the expertise to meaningfully discuss what's needed without alsc having the experts participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference to
discuss with Dr. Myler directly what he perceives is necessary.

| e-mailed ASA Whitaker last week to find out when this call could take place, but ! have not yet heard back from him, It's quite posgible that he’s trying to arrange
the date and time for the call with Mr. Hyman. I've copied Pat on this e-mail s0 he knows this issue is arising also in Hillsborough County.

The response deadline apparently imposed on CMI in this case — without CMF's participation — is somewhat arbitrary, but we will endeavor to meet it in order to
keep this process moving forward. | would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an ingcomplete response by the deadline (assuming we can’t meet the deadline, which | remain hopeful
we can).

If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CM! engineer, | don't see that that would be & problem. The
primary purpose of the call, though, is to have those individuals who have the {echnical expertise converse directly with each other about Dr. Myler's needs.

Regards,
Ed

Edward G. Guedes

Pariner
WEISS Board Centified in Appellate Practice
SEROTA Weiss Serota Helfinan Pastoriza Cole & Boniske, P.L.

HELFMAN 2525 Ponce de Leon Blvd., Suite 700
PASTORIZA Coral Gables, F1. 33134
A wsh=law con
COLE & WWW AVS
Tel: (305) 8540800
BONISKE’ P.L. Fax: {305} 854-2323
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from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (305} 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained
in this communication {including any attachments), unless otherwise specifically stated, was not intended or wrilten fo be used, and cannot be used, forthe
purpose of (1) avoiding penaities under the Internal Revenue Code or (2) promoting, marketing or recommending to another parly any matters addressed herein.

From: Barfield, Laura [mailto:LauvraBarfield@fdle.state.fl.us]

Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Cc: 'garcia_c@saol3th.com'; Issmmis@sammistawfirm.com’; ‘jsammis@sammislawfirm.com'

Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes,
Please refer to the attached emails below,

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hillsborough County on July 16™. Ms. Leslie
Sammis (or Mr. Jason Sammis) is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as well as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counsel for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Gareia, representing the State, to answer the questions or
needed information for the defense listed below.
Thanks,
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Laura

From: Garcia, Candace A. [mallto:Garcia_C@SAO13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Cc: jsammis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machtnes In Hillsborough County, FL

As a follow up to Leslie’s emall below and to hopefully ckear up any corfusion on yvour part Laura — my understanding of the Judges” Order an Friday was that
CMI {through it’s Florida counsel} will now have the opportunity to review Dr. Myles's erail. The email is to be treated as Dr. Myler’s request for information
from CMi. CMil is then required to respond, within 15 days of |ast Friday, with it's offer as to what information it is willing to make available. | really do not
believe the Court’s Order is any more complicated than that.

August 2 {hard deadline falls on a weekend so deadline is rolled over to next business day) - Deadline for the State of Flerida to provide CMI's response (o
Sammis Law firm

August 9 {hard deadline falls on a weekend 50 deadline is rolled over to next business day) — Sammis Law Firm's deadline to provide it's response to CME's
response {the five day response period will begin te run on the date that CMV's response is provided Sammis Law Firm....so if CMI’s response is pravided on July
23, the Sammis Law Firm's response will be due no later than July 30)

Leslie - My understanding was that you would be drafting an Qrder which reflects the Court’s instructions on Friday. 1 would like to see a draft of your preposed
Order before it is presented to the Court, as it should reflect what our coltective understanding of what the Judge’s ruling was. Feel free to email it te me at this
address, as that will be the most expeditious way to get this done. | lock forward to seeing the Order in the next couple days.

From: Leslie Sarnmis [mailto:lsammis@sammislawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Ce: Garcla, Candace A.; jsammis@sammislawfirm.com

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,

L do need additionat information from you. As | understood the court's order from June 16th, the State of Florida has 15 days 1o file a written
response addressing the issue of whether CMI is willing to release the source code 1o Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do s0.

| suggest that you write CM] a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr. Myler which 1 have attached below. You must find out as a preliminary matter if CMI is in possession of each piece of material
requested by Dr. Myler. It CM1 is in possession of the material requested by Dr. Myler, then [ suggest that you ask CMI under what terms they would
be willing to release such information 1o Dr. Myler, It CMI is not in possession of the material requested by Dr. Myler, then you have an obligation
10 find out which of the items listed below is not possessed by CMI and report your findings to the Court.

If CMiI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. | will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P A,

1005 N. Marion St.

Tampa, FL. 33602
lsammis@sammislawfirn.com

{Defendants' Exhibit "B" - the list of material necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in suppert of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.

2. Source code compilation documentation as well as any data files required to produced compiled applications for the Intoxilyzer 8000 as_it is
used in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as cxccutable application
files as intended to be downloaded for use in Florida Intoxiltyzers.

3. Revision histories detaiting changes made 1o the software for documentation and source code controt purposes. Additionally, any source
code control data files.

4. Any specialized apptications developed for use with the compilation, distribution and evaluation, to include simulators, of the Flonida

Intoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.
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5. Software design documentation and change orders specific to Florida Intoxilyzer sofiware.

6. Specifications for source code development software to include any 1DE's, compilers, assemblers or other commercial software utilized to
process the Florida Intoxilyzer source code. I any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information from CMI, the State of Florida, defendants
counsel or the court is received. :

Harey R, Myler, Ph.D., P.E,
2485 Evalon Sireet

Oaks Historic District
Beaumeont, Texas 77762

hitp./iveww.myler.org
409.838.2327 (ph)
713.460.3534 (fx)
409.790.1329 {c)

NQOTE: This e-mail is intended for the addr (8) only and may contain privileged or confidential information. i you have received this a-mail in efror, please send a notification
immediately by e-mail. .

Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. = 552(b)(5). This message should not be construed as a
final opinion unless otherwise stated.

On Jul 17,2010, at 1(:57 AM, Barficld, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G. Guedes

Weiss, Serota, Hetfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700

Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent: Monday, August 02, 2010 12:42 PM

To: Garcia, Candace A.; Barfield, Laura

Subject: CMI's Preliminary Response Re Source Code Examination

Importance: High
Attachments: DadeRea rCopier@wsh-law.com_20100802_120548. pdf

Dear Ms. Garcia and Ms. Barfield,

Attached is CMI's preliminary response regarding the examination of the source code for the 1-8000. The letter

sr_lould be self-explanatory, but should you have any questions, please don't hesitate to contact me. The original
will follow by mail. :

hCAMII will submit a supplemental response once we have had the chance to complete our conference calt with Dr.
yler.

Regards,

Ed

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www.wsh-law.com

Tel: (305) 854-0800

Fax: (305) 854-2323

-h—,% Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or wtitten to be used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal
Revenue Code or (2} promoting, marketing or recommending to another party any matters addressed herein.
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Examination of Seurce Code in Hillsborough County DUI Cases

Dear Ms. Garcia:

‘The undersigned is Florida counsel for CMI, Inc, (“CMI”), the manufacturer of
the Intoxilyzer 8000 breath-alcohol testing instrument currently in use by law
enforcement in the State of Florida. It was brought to our attention on July 19, 2010, by
Ms. Laura Barfield, that certain judges in Hillsborough County had inquired as to CMI's
position regarding a possible forensic examination of the electronic version of the source
code and software currently in use for the Intoxilyzer 8000 (hereafter, the “Source
Code™). Ms. Barfield’s notification indicated that the State was obliged to provide CMI’s
response to defense counsel no later than August 2, 2010. For reasons that are more fully
set forth below, this letter constitutes CMI's preliminary response to this inquiry. CMI
anticipates that a further, more comprehensive response will be forthcoming shortly after
the August 2, 2010 deadline.



Candace A. Garcia, Esq.
August 2, 2010
Page 2 of 4

Al Background.

[o connection with litigation arising in Minnesota and Montana, CMI made
arrangements, specifically approved by the courts of both those states, to have defense
counsel and their experts visit CMI’s headquarters in Owensboro, Kentucky, and conduct
a thorough forensic examination of the Intoxilyzer source code (the 5000 model in the
case of Minnesota; the 8000 model for Montana). The forensic examination in the
Minnesota litigation remains ongoing at CMI’s headquarters. CMI has dedicated a
portion of a separate air-conditioned building for the examination. In addition to a
dedicated computer that contains the relevant source code and all necessary decryption
software, defense counsel and their experts have been provided with, among other things,
an Intoxilyzer 5000 unit for testing, along with desks, testing supplies and a separate
private conference room. An independent expert, Mario Santana, examined the
sufficiency of the source examination process and submitted an affidavit in the Minnesota
proceedings attesting to its sufficiency. A copy of the Mr. Santana’s affidavit is attached
as Exhibit “A.” As it happens, Dr. Harley Myler (who is also the defense expert in the
Hillsborough County cases) signed the requisite non-disclosure agreement {o participate
in the ongoing source code examination at CMI.'

In part because of the court-approved Minnesota/Montana source code
examination model, CMI has for several months now been working with Seminole
County Assistant State Attorney Pat Whitaker, defense aftorney, Stuart Hyman, and his
expert, Dr. Myler, to reach an understanding as to the parameters of a comprehensive
forensic examination of the Source Code (this time for the Intoxilyzer 8000) at CMI’s
headquarters. This effort commenced in response to an inquiry from judges in pending
DUI cases in Seminole County. On May 14, 2010, CMI agreed in writing to such a
forensic examination of the Source Code. A copy of CMI’s correspondence is attached
as Exhibit “B.” Several days later, CMI detailed the items it would provide to Dr. Myler
in connection with the Source Code examination and the conditions of the examination,
~ including a sample non-disclosure agreement and protective order (comparable to what
had been approved in Minnesota and Montana). See Exhibit “C.”

In response to CMI’s correspondence, Dr. Myler, through counsel, communicated
a series of questions/requests pertaining to the examination? On June 21, 2010,
undersigned counsel conferred at length with Mr. Hyman and ASA Whitaker to attempt
to address Dr. Myler’s inquiries. It became apparent, however, that the attorneys on the
call lacked the requisite expertise to answer the questions they were asking of each other
with respect to Dr. Myler’s requests. It was determined, at that time, to schedule another

! Dr, Myler has also testified in State v. Bowles (Volusia County) that he is willing to abide by a

non-disclosure agreement, which he acknowledges is a standard procedure when reviewing computer
software. He has also acknowledged that the Source Code i3 the property of CMIL

z The requests submitted by Dr. Myler were substantially similar to the ones he has presented in

connection with the Hillsborough County cases.

WEISS SErROTA HELFMANW
Pastoriza CoLE & BoNiskr, P.L,
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conference call, this time with the participation of Dr. Myler and a CMI engineer so that
they could communicate directly with each other with respect to the technical issues
being raised.

B. CMUI’s Efforts in the Hillshorough County Cases.

When CMI learned of the State’s obligation to present CMI’s position regarding a
possible examination of the Source Code, CMI reached out to defense counsel in
Hillsborough County, Leslie Sammis, and invited her to participate in the upcoming
conference call with Dr. Myler. She declined, stating, in part, “CMIL, Inc. will either
respond in writing to that inquiry within the time allotted or it will refuse to do so. Either
way, the Courts in Hillsborough County will then be able to evaluate Laura Barfield’s
testimony that CMI is willing to release the source code to Dr. Myler.” A copy of the e-
mail correspondence trail commencing July 17 and running through July 22, 2010, is
attached as Exhibit “D.”

Three days later, undersigned counsel again communicated with Ms. Sammis
informing her that ASA Whitaker, Mr. Hyman and Dr. Myler were experiencing
difficultics in coordinating the previously agreed upon conference call to discuss the
parameters of the Source Code examination, Again, CMI invited Ms. Sammis to make
any suggestions that might expedite the conference call and allow for a timely response
from CMI before the August 2, 2010 deadline. Ms. Sammis responded on July 22
stating, among other things, “What good would a conference call do if CMI is unwilling
1o response [sic] to Dr. Myler’s request in writing in advance? See Exhibit “D.” Ms.
Sammis then proceeded to interrogate undersigned counsel regarding what she had
apparently “learned” from CMI’s web site, all of which was based on a series of mistaken
assumptions and rank speculation. fd.

Despite Ms. Sammis’® position, ASA Whitaker, Mr. Hyman, Dr. Myler and
undersigned counsel went ahead and scheduled a conference call for July 28, 2010.
Unfortunately, on July 26, 2010, ASA Whitaker wrote to undersigned counsel and
informed him that Mr. Hyman had indicated he would be unable to participate in the
July 28, 2010 conference call and offered the alternate date of August 2, 2010. A copy of
ASA Whitaker’s correspondence is attached as Exhibit “E.”

As a result of the unexpected change in schedule, it will not be possible for CMI
to conclude its conference call with Dr. Myler and respond to the court in Hillsborough
County by the August 2, 2010 deadline. Nonetheless, it should be apparent from this
submission that Ms. Barfield’s testimony was accurate regarding CMI's expressed

3 Undersigned counsel had explained to Ms. Sammis in earlier ¢-mail on Tuly 19, 2010, that a

response in writing was not possible before the conference call because the attorneys had too many
questions to which they did not know the answers. In fact, the very purpose of the conference call was to
address those guestions and allow those with the necessary technical expertise to fully understand what was
being sought. See Exhibit “D .

Wziss SErROTA HELFMAN
PasTtOorIiZA CoLE & Boniske, P L,
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willingness to arrange for an examination of the Source Code. CMI has already
explicitly offered, in writing, to make the Source Code available in Kentucky, in its
native electronic format, along with any and all necessary supporting software that would
make the examination meaningful. Not only has CMI made such an offer, but such an
examination is presently underway at CMI’s headquarters, albeit with respect to the
Intoxilyzer 5000 source code.

CMI remains confident that it will be able to reach an understanding with Dr.
Myler and Mr. Hyman with respect to a thorough forensic examination of the Source
Code, subject to certain safeguards designed to protect CMI's proprietary interests in the
Source Code and the State’s interests in the security of the testing program. As soon as
practicable after the August 2, 2010 conference call with Dr. Myler, CMI will submit to
the State a supplemental report detailing what additional information, if any, will be
made available that is responsive to Dr. Myler’s requests and under what conditions.

CMI has authorized undersigned counsel to continue to work with the State and
with the courts of Hillshorough County, even subsequent to the supplemental report, in
an effort to determine if it will be possible to coordinate a forensic examination of the
Source Code that is mutually agreeable to all parties involved.

Should you have any questions regarding this preliminary report, please do not
hesitate to contact me.

Very truly yours,

-t

Edward G. Gued

1782.003

Encl.

ce:  Ms. Laura Barfield (w/encl.)
Nola Wright, Esq. (w/encl.)
Pat Whitaker, Esq. (w/encl.)

WEISS SEROTA HELFMAN
PasTORIZA COLE & Bowiske, PL.



Case 0:08-cv-00603-DWF-AJB  Document 50  Filed 10/28/2008 Page 10f7
AEFIDAVIT OF MARIO D. SANTANA

STATE OF __ /R uyn
COUNTY OF _£Hi.Ffix

VIT

58.

b

MARIO D. SANTANA, CISSP, CISA, being duly swom, hereby swearm under peraity of

perjury thet:

ll

2

3

4.

7

I am employed by Teremmk, Inc. (“Terremark’) ss a Director of Secure Information
Services, and previously by SteelCloud, Inc. as a Senior Secyrity Consultant.

I grsuinaded from Colorade Technical University in 2006 and received additionsl training in
computer programming, systems, networks and related areas from the SANS Institute,

I am a Ceriifled Informstion Systens Security Professional (“CISSP) and a Certifled
Information Systers Auditor (“CISA™).

I have worked exiensively in the fleld of computer programming and system development. 1
have alto guest lectured on these subjects at Florida International Univesity. I have written
several whitepapers on software and software development. My Curriculum Vitae is attoched

"ms Appendix A,

Tmenemedmmthn(‘CMMbjpmﬂdimapmmmw
systemn expert to review certain source code (the “Code’) developed and owned by CMI
wsed in a particolar mode! of CMYP's Intoxilyzer device and to render an independent opinion
a8 to whether a (quulified programmer could understand from reviewing the Code the Code’s
logic and how the Code opemies. In addition, Tememark wm asked to evaluate the
mechamismn by which the Code Is controlled as it is passed from the development of the
Code through instalistion info the Intoxdlyzer device.

1 was assigned 1o perform the required analysis of the Code and how it was confrotied.

On Tharsdwy, October 16, 2008, ¥ spent a day at CMI's offices in Owensboro, KY to cary
out this ssaigmment.

Y was presented with a printed book contsining 1,116 pages of source code (the ‘‘Code
Book") and mn electronic document of Identical content in PDF (Portable Document Flle)

t

EXHIBIT
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format (the *“Code PDF.") 1determined that the Code Book and the Code PDIF were ldentical

by comparing the number of pages and by visually inspecting the contents in both the hook
and the PDF for a series of randomily-chosen pages, specifically 1-8, 63, 128, 307, 357, 630,
643, 735, 908, and 1,114-1,116.

9. There are two distinct parts to the Code. The flrst part Is wiiiten in 280 assembly language
and pertsing to the fonction of the general-purpose Z80 computer chip, which in genemi
termn controls the user intesface and related functions of the Intoxilyzer device. The second
part Is written in the “C”’ progranuning language and pertains to the 8051 chip, which in
geneml terms controls the sensors In the Iitoxilyzer device. These two parts are designed to
work together 55 & single system. '

10. Havd copy or printed pages, such as the Cade Book I reviewed, can be tracked and managed
mote easily for security purposes than electronke coples. Of popular electronic formats, PDF
is one of the easlest to control, and a single electronic docmment flle, such as the FDF I
reviewed, is easler to control than maltiple electronic document files, Nevertheless, exireme
care nust be talien with any electronic format in order to profect its contents from being
inadvertently copled and distributed. Once sm electronic file iz written to disk, it's difficult to
ermse completely withowut specialized tools and techniques. Unlimited identical copies may
be quickly and convenlently made of an electronke document without any loss of fidelity, and
without sy audit trail of such copies. Where photocopying of more than 1,100 peges of
paper would require significant time, and would be greater than the size of 2 reams of paper,
FDF files are slmply computer data and can be copied very quickly, stored on any of a
number of storage devices (hurd drives, flash memory devices, CDs, DVDs, ete.) Becamse
of these and other ressons, it ks extremely difficult - and often fmpossible - to accoumt for
every reasonably possible copy made of an electronic document while it was not under the
shictest access controls,

11. The Code was inspected manmily becanse, while there are automated tools and fechniques o
gather statistical information about computer source code, there s no sutormated method of
snalyzing source code to vexify its function. Manual inspection Is, therefore, the only reliable
way of reviewing source code o understand exactly what it does and how it does it.
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12. Inspection of computer sowce code requires a person with expertise in the particnlar

computer languages used (here, Z80 nssembler and “C.)

13, While I have the requisite expertise In Z80 assembler and “C”, I did not have any prior
exposwe in regard to CMI’s particular Source Code or explamation of the Source Code
provided by the client.

14.1 began by swmpling random sections of the code, and then selected four functional
components to analyze in more depth. The fumctional components 1 analyzed are those thet
implemented the calibration and diagnostic functions, the subsystem interface between the
Z80 and the 8051 chips, and the main logic loops. In all cases, the source code for these
comporents was easy to find, read snd understand.

15. The computer somce code ] analyzed is easily readable and viderstood by a programmer

experienced (n both assembly-language programming for the Z80 computer chip and the C
programming language. The following chamcteristics of the code lead me to this conclusion:

15.1.
15.2.

153,
154,

15.6.

The Cowrder font in which the book and the PDF are typeset Is clearly legible.
Comments, which are not computer instroctions but rather meant for annans, are
osed liberally in the code to document Its function

Program logic Is divided into blocks, which are clearly delineated with comnents.
Program logic i3 hierarchical, with blocks of program logic nested within each
other. Nesting is clearly and consistently indicated throughout the code In the
usual marmer for showing such nesting, which is four spaces of indentation for
each level of nesting. This helps make the code easy to read for mans.
High-level program architecture i very data-drivem, mesning that the
orgeaization of data in the programs is an important paxt of how the program is
designed. These data stroctures are defined and heavily commented early in the
source code flles, providing valuahle insight into the program’s design.

Labels are declared and commented early, and used throughout the code in place
of mmerical constants. For example, memory addresses are referenced with
labels, rather than with raw numerical memory addresses. This dmmatically

improves readahility.
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15.7.

158,

15.9.

15.10.

The overall software architecture is based on a straightforward monolithic design.
There are nmone of the confusing complexities of distributed, multi-threaded or re-
entrant code, becase these conmplex festures are not used by the software, This
makes for sowrce code that flows easily from one task to the next In siniple,
logical steps.

Where program logic begins to display any complexity, it Is divided into a seres
of simple steps and heavily commented. :

Wherever there Is any subtlety of logic, these are identiffed and explained in
comments. This applies even for standard langusge idloms such 28 control loops,
which are prone to so-called 'off-by-one” emors, mnd which are not usually
conmmented in other somve code,

Being that the main constraint of the embedded platform on which this code nms
iz storage space for program instructions and data, varions optimization
techmiques are wsed (0 reduce the size of the compiled program that nwst be
copled o and fit In the limited memory of the hardware pisiform. These
optimizations include compller pragmas, and the use of relative ruther than
absolute jump instractions. However, none of these optimizations complicate the
reading or mnderstanding of the code by a human

16. In order to develop an opinlon sbout whether the Code I reviewed is actmally the code that
shipped on a particular device, I toured the parts of the plant where the Infoxilyzer devices
are developed, tested and built, and reviewed the processes used in each step. The steps to
create a complete system from hardware and source code are simple and rolest.  Multfple
checks and balances are buiit into the process to help eliminate emors In the manufacturing
process. The steps were explained and, where possible, demonstrated for me:

16.1.
16.2.

Software engineering labels & conppleted code revision with a unique name.

Each code revision Incorporates a mathematically unique checksum of its
constituent code. This checksum is recalcnlated and verifted at varlons stages of
the development and manufacturing process to ensure the integrity of the software
a8 It moves firom step to step in the process,
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16.3. This code wevision is used by a quality conirol engineer to build a complete

device, and that device is thoroughly tested for proper function, using a detailed
testing plan thet 1 was informed can take days to execute,

164, H testing is successful, the code Is released to the mamuifacturing process, where It
is used In the production of new tmits, and in the production of chipsets wsed by
customers to upgrade older equipment fo use newer cade releases.

16.5. Manufacturing maintains a record of each device, including the code revision that
was shipped Inside ft. ‘

17. These process controls are designed to enswre that the code labeled for relesse on & certain
device is in fact the code that ships with that device, and they do so with a high level of

SNROTEICE.
. Marto D. /!

SWORN TO before me this "2__?_"@
of Octoher, 2008.

. Wf\ gﬁl_

Notary Public
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Apnendix A: Curriculm Vitae

Mario D. Santana, CISSP, CISA

Mazio D. Suntana Joined the Secure Informmation Services group at Tervemark Worldwide, Inc. in
Jarmrewry 2006. He consults with Terremark clients on toplcs of secmity, technology, and risk

menagement, snd develops related comsultancy product offerings. Formerly, Mr. Santwm
founded an identity manegement technology company and consulted for SteelCloud, Inc.

Mr. Santmna has worked with numerons Fortune 1000 orgsnizations worddwide, including
financial, health-care and educational institutions, sirport secwnity and airlimes, retall
conglomenates, and technology and legal firms. He has led and managed engagements around
secwity and risk management concems such as corporate governance, forensics and electronic
discovery, intellectnal property frad, insider incidents, and penetration testing and anditing
networks, systems snd applications.

Recent Professional Experience

¢ Mario led the incident resporse team when a national financial institution was the victim
of system compromise and subsequent intemnet identity theft fraud. The foremsic
evidence led to an investigation that spanned thiee - continents and numerous
intermediaries, concluding in contalnment, system recovery, root canse detenmination,
and eradication of the breach.

* During 2 comprehensive insider threat assessment for a major provider of airport
security, Marlo foumd a fundamental issue of corporate govemance and inger
departmental cooperation, after s full forersic investigation of suspected bad actoms
verified good faith and an excellent work ethic.

* A lmge car rental company was suffering system outages and severe monetary losses
during an extended denial of service attack. Using a variety of techniques, especially
digitul forensics and reverse-engineering, Mario was able fo pinpoint the root cause of the
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wealkness, and lead a team in the design and implementation of irmediate work-around
to bring the systems online while the datnbase vendor developed a paich

Education and Certifications

Colorado Technical University, B.S. Business Adminfstration
Certified Information Systere Security Professional (CISSP)
Certified Information Systerrs Anditor (CISA)

Professional Affiliations

Membey, International Information Systems Secutity Certification Consortiam (ISC*)
Member, Information Systerns Audit and Control Association (ISACA)

Member, Intermational Systens Security Association (ISSA)

Member, SysAdmin Audit and Network Security (SANS) Institute and board of directors
Member;, FBI InfraGard, Dallss Chapter
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VIA E-MAIL AND FEDERAL EXPRESS

Pat C. Whitaker, Esq.
Assistant State Aitorney
P.O. Box 8006

101 Bush Boulevard
Sanford, FL 32771-8006

Re:  State of Florida v. James Harris Selph
Case No. 07-05770-CFA

Dear Pat:

In response to your letter dated April 22, 2010, which attached correspondence
from Stuart Hyman expressing concerns with respect to CMI, Inc.’s (“*CMI™) offer to
provide electronic access fo the Intoxilyzer 8000 software and source code {collectively,
the “Source Code”), I have discussed Mr. Hyman’s letter with CMI and been authorized
to represent the company’s position as more fully set forth below.

Before twmning to Mr. Hyman’s concerns, let me respond to your inguiry
regarding the need for a Uniform Act certificate under sections 942.01, ef seq., Florida
Statutes. It is CMI's position that access to the Source Code as proposed by CMI would
normally be available solely through invocation of the Uniform Act. However, since the
protections of the Uniform Act are intended for the bencfit of the witness, the wiiness
may choose to forego those protections in any given instance. Without prejudice to its
legal position regarding the mandatory applicability of the Uniform Act or its ability to
invoke the protections of the Uniform Act in the future, in the gpirit of cooperation, CMI
would be willing to forego those protections in this instance, only, in order to assist the
State.
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Turning to Mr. Hyman’s concerns, I would renew my observation that his
selected consultant, Dr. Harley Myler, has already agreed to comply with CMI’s identical
proposal in another case and executed the required non-disclosure agreement. Access in
that case was subject to precisely the same limitations and protections that I described in
my eatlier correspondence to you. CMI fails to see why Dr, Myler’s electronic access to
the Sowmce Code would have been acceptable and adequate for analyzing the Source
Code in the other case, but not in this one. Having said that, I will sequentially addrcss
each of Mr. Hyman’s comments and “conditions” set forth in his April 14, 2010 letter to
you.

With respect to Mr. Hyman’s observations regarding what occurred in
Tallahasses on October 16, 2009, CMI would like the record to be clear. CMI had »o
involvement in the court proceedings that led to the court affording relief to Mr, Hyman’s
clients in the form of a viewing of the software held by the Florida Depariment of Law
Enforcement (“FDLE™). If Mr. Hyman sought and the court awarded relief that proved
ineffectual, it was not the result of CMI’s involvement. CMI mersly requested that
FDLE take appropriate measures to safeguard tbe sofiware end comply with the
resirictive license under which the software is prcsently used. At no time was CMI
approached by Mr, Hyman or FDLE wﬂh inquiries regarding the relative value of the
relief afforded by the court in that case.”

As for the various “conditions™ Dr, Myler seeks to impose on CMI's proposal for
electronic examination of the Source Code, CMI has no problem with providing access io
the Source Code for the current, gpproved version of the Intoxilyzer software used in
Florida (Item 1). It is aiso able to provide a general history of changes to the Source
Code necessitated by requests from FDLE (ttem 3). Beyond that, CMI fails to see what
the relevance would be of providing the Source Code for a version of the sofiware that
was never implemented in the field.

CMI is uncertain what Mz, Hyman means by “compilation documentation™ in
item 2 and camot respond to that request. CMI would note that it does not have any

. “data files” that are “required to produce compiled applications for the Intoxilyzer 8000

as it is used in Florida.” CMI runs a cornmercially available compiler program to convert
the Source Code into the abject code that becomes the operaling software for the
Intoxilyzer 8000.

1 Accordingly, CMI sees no need to be responsible “for any expenses incurred” as a precondition

for the examinaiion. As Mr. Hyman iz aware, a.court with proper jurisdiction is always able fo sanction a
party wha-fails to comply with its orders.

B As indicated in my sarlier letisr to you, CMI intends to make available all of the items described
in the enclosed sheet entitled “Ttems Provided,” as they may relate to the Intoxilyzer 8000 (tather than the
5000) end the software used in Florida (as opposed to Moniana).

We1ss SEROTA HELFMAN
Pastoriza Corr & Bowisxe, P.L.
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In item 4, CMI is unaware of any “specialized applications™ developed for use
with the compilation of the Source Code. With respect to the distribution and evaluation
of the “Florida Infoxilyzer Programs,” please see CMI’s tesponse to item 6, below.

With respect to item 5, a public records request can readily be made by Mr.
Hyman or Dr. Myler to FDLE to produce any “software design documentation change
orders” FDLE may have issued with respect to the Florida software. CMI would have no
objection to FDLE's production of those change orders.

As for item 6, CMI will make available on the computer provided on-site at
CMI’'s headquarters in Owensboro for examination of the Source Code any and all
sofiwate nceded to make electronic access to the Source Code feasible. Because CMI’s
use of some of the software is subject to licensing — for example, the commercially
available compiler — CMI cannot copy or provide the software for installation in another
computer. However, such software will be available on CMI*s computers for use during
the examination of the Source Code.

Finally, CMI has no objection to Dr. Myler’s use of HexEdit, LINK or
Understand as part of his forensic examination. Moreover, CMI understands Mr,
Hyman’s and Dr. Myler’s concerns about ensuring that the Source Code they are
examining is the same Source Ceds for the software installed in the Florida Intoxilyzer
8000 instruments. CMI will take all reasonable measures {0 assuage these concerns and
verify that the Source Code being examined i8 the correct one, However, CMI cannot
agree to Dr. Myler’s use of his own equipment’ during the forensic examination, unless
he explicitly complies with the protections and limitations imposed by the Minnesota and
Montana courts with respect to use of an consultant’s own equipment. For ease of
reference, I have enclosed again a sheet entitled “Terms of Production” that sets forth the
restrictions on use of other computer equipment during the examination.

I hepe you find this information useful in moving the process forward. Should
you have any questions, please do not hesitate to contact me.

Encl.
Ce: M. Toby Hall, President, CMI, Inc. (w/encl.)
Nola Wright, Esq. (w/o encl.)
Allen Holbrook, Esq. (w/o encl,)

3 This response presupposes that the “equipment” in question is Dr. Myler's laptop computer.

However, if other equipment i implicated or to be used in the examination, CMI would need to have that
equipment identified in advance.

WEISS SEROTA HELFMAN
Pastoriza CorE & Boniske, PL.
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At CMI’s corporate headquarters In Owensboro, Kentucky, CM1 has offered to make the Source
Code available to litigants, their counsel, or experts, during regular business hours between 8 a.m. and
4:00 pm , excluding weekends, holidays, and any days when CMI is not open for regular business
purposes. CMI has agreed to provide access to the following:

I. All Source Code files for the current version of the Intoxilyzer used in the State of Florida in native
electronic farmat, capable of review and analysis by commerdlal source review sofiware such as LINT ar
Understand,

li. Ali libraries and files used to assembie or compite and link the Source Code.

M. Al make files and script files {as applicable only to the Intoxilyzer 8000} used to assemble or complle
and link the Source Code,

Iv. The compiler, assembler and linker for the Am188 processor and the compiler and linker for the 8051
processor, as applicable only to the intoxilyzer 800D.

v. Aromputer capable of viewing and reviewing the Source Code, CMI will also provide a printer for
printing sections of material for ease of review on site; however, all printouts including or comprising
any portion of the Source Code will be retained by Civil at the end of the evaluation.

vi, Completely assembled or compiled flash chips and linked “HEX files” for both the Am188 and 8051
systems, and with the HEX files lcaded for both the Am188 and 8051 systems as applicable only to the
Intoxilyzer B0CO.

vii. A printout of actual data abtalned as a result of callbration.

vili. A COBRA system as used by the State of Florida to download data from instruments and the cable
required to link to a test Instrument.

bx. An Intoxtyzer, configured for the State of Florida for testing, loaded with the flash chips mentioned
in itemn vi.

X. Wet bath simulators and solutlon for instrument testing.

EXHIBIT
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b. Terms of Production

No part of the Source Code in its native electronic format shall be copieci, transmitted , or.
removed from CML's corporate headquarters in Kentucky. No portion of the Source Code shall be
copied verbatim except as necessary for meaningful expert review. Any notes, summaries, reports, or -
other documents that contain a verbatim recitatlon of any portlon of the Source Code shall not be
publicly disclosed unless all verbatim recitations of the Source Code have been completely redacted,
and if filed with a court of law, shall be flled under seat. If Iitigants, thelr counsel, or expert, load the
Source Code onto their own computers for analysis with commerclal programs such as LINT or
Understand, or for any other purpose, such computers may not have communications capabilities,
Inciuding wi-fi/wireless, Ethernet, or modam capability, or such capabilities must be completely
disabled. Further, such computers must have any external drives, USB ports and other data transfer
capabilities disabled. If any portion of the Source Code is loaded onto a reviewer’s computer, the
reviewer must agree 1o destroy the computer’s hard drive at CMl in the presence of CMY's

representative, or to leave the computer’s hard drive at CMI a the conclusion of the review.



[STYLE OF CASE]

NON-DISCIL.OSURE AGREEMENT
declares that:
I reside at in the City of » County
of , State of . My telephone number is
. T am currently employed by , Jocated at
and my current job title is

I am not, and have not been, employed by (as an employee, agent, or consultant),
or otherwise affiliated with, any manufaciurer of breath-alcohol testing equipment within
the past twenty-four (24) months.

In connection with the above-styled case(s), I have been conditionally granted
access to the Source Code for the Intoxilyzer 8OO0 breath-alcohol testing instruments
(“Source Code™) used in Florida, or other information that has been designated
“Confidential in the case (collectively, “Confidential Information™). I have been granted
such conditional access solety for the purpose of defending or prosecuting, or assisting in
the defense or prosecution of a criminal DUI case in Florida involving the results of a test
administered using an Intoxilyzer 8000 breath-alcohol testing instrurnent as part of the
evidence in the case. I understand and acknowledge that the Source Code is the
intellectual property of CMI, Inc., a corporation of the Commonwealth of Kentucky
having its principal place of business at 316 East o' Street, Owensboro, Kentucky 42303.
1 also understand and acknowledge that CMI asserts that the Source Code is a valuable

trade secret protected by applicable laws,



I have read the Court’s Protective Order in the above-Styled matter, a copy of
which is attached hereto.

I agree not to copy or replicate any part of the Source Code, except as necessary
to perform a meeningful Source Code review, I agree that I will not reproduce, use, or
disclose any Confidential Information obtained through my inspcctions and review of the
Source Code except in accordance with the Protective Order in the above-styled case and
this Non-Disclosure Agreement.

By executing this agreement and obtaining access to the Source Code or other
Confidential Information, I consent to the jurisdiction of this Court for purposes of the

enforcement of this agreement and this Court’s Protective Order for the enforcement of

this agreement,
Executed on:
{Date}) (Bignature)
Subscribed and sworn before me
this day of , 2010.

Notary Public



EROTECTIVE ORDER

WHEREAS, this Court pursuant to the request of the Defendant(s), the State of
Florida and CM]J, Inc. a Kentucky Corporation, enters this protective order concerning a
controlled viewing of the Source Code for the Intoxilyzer 8000 running software version
8000.27, and the Court being otherwise sufficiently advised,

IT IS HEREBY ORDERED:

1. Asused in this Protective Order, the listed terms have the following meanings:

“Attorneys” means counsel of record in this matter;

“Confidential” documents and information ave documents or information
desigated Confidetial pursuant to Paragraph 2 herein; and

“Source Code” refers specifically to the Source Code for the Intoxilyzer
8000, maufactured by CMI, Inc., of Owensboro, Kentucky, used in the State of
Florida.

2. A party may designate any document “Confidenijal,” including interrogatory
responses, other discovery responses, ot transcripts, based on a good faith belief
that the document coustitutes or contains trade secrets or other confidential
information. The Source Code is hereby desigated as Confidential.

3. All Confidential documents and information shall be used solely for the purposes
of the above-captioned matter. No person receiving such documents or
information shall, directly or indirectly, use, transfer, disclose, or communicate in
any way Confidetial couments or information to any person other than those
specified in Paragraph 4 herein,

4. Access to any Confidtial document or information shall be limited to:

The Court and its stafT;

Attorneys of record and their law firms;

Person shown on the face of the document to have authored ot received it;

Court reporters retained to transcribe testimony;

The Parties to this case;

Outside vendors (limited to professional copy services); and

Outside independent persons who are retained by or otherwise assist a

Party or its Attorneys to provide technical or expert services and/or give

testimony in this action, and who arc not, and have not been, employed by

(as an employee, agent , or consultant) or otherwise affiliated with, any

manufacturer of breath alcohot testing instruments within the preceding

twenty-four (24) months,

5. Any outside independent person (as defined in Paragraph 4(g) herein) who
receives access to the Source Code or other Confidential information shall
execute 2 Non-Disclosure Agreement on the form attached at Exhibit A before
receiving access lo the Source Code or Confidential Information. In addition, any
Attorney or Party (as defined in Paragraphs 4(b) and (e) herein) who receives
access to the Source Code shall also execute 8 Non-Disclosure Agreement before
receiving access to ther Scoutce Code. Receipt of access to the Source Code

e



pursuant to this Protective Order shall not constitue or convey any right, title ,
license, or other interest in any portion of the Source Code.

6. Electronic disclosure of the Source Code shall occur at CMI’s corporate
headquarters in Owensboro, Kentucky, and be governed by the procedures in
Exhibit B. Electronic disclosures will require defense counsel to contact CMI in
writing in order to obtain an approximate schedule, and {ime frame, within which
the disclosures can be made available.

7. Non-parties producing documents in the course of this action may also designate
documents as “Confidential” subject to the same protections and constraints as the
Parties to this action. A copy of this Protective Order shall be served along with
any subpoena served in connection with this action. All documents and
information produced by such non-parties shatl be treated as “Confidential” fora
period of 15 days from the date of their production, and during that period any
Party may designate such documents as “Confidential” purnant to the terms of
this Protective Order.

8. Any testimony or written report that contains Confidential documents or
information will receive the same protections afforded to Confidential documents
themselves. Confidenitality designations for testimony sha!l be made on the
record or, where appropriate, by written notice to the other Party. It shall be the
responsibility of the Party who noticed the deposition, called the witness, or secks
to introduce the evidence, to desiganate such testimony or information as
Confidential. The tesimony of any witness (or any portion of such testimony) that
contains Confidential infrmation shall be given only in the presence of persons
who are qualified to have access to such information pursuant to Paragraph 4
herein.

9. Any party or non-party that inadverently fails to identify documents or
information as Confidential in accordance with this Protective Order shall upon
discovery of its oversight, promptly provide written notice of the error and
substitute appropriately designated documents or information. Any Patty
recieiving notice of improperly designated documents or inforroation shall act
immediately to retrieve such documents or information from persons not entitled
to receive such documents or informations and shall return the improperly
degignated documents or information to the producing Party.

10. Any document designated Confidential or containing Confidential information
that is filed with this Court, including any expert report, shall be filed under seal,
Any Confidentiel information shall be redacted from such document or report
before it is made publicly available.

t1. No action taken in accordance with this Protective Order shall be construed to be
a waiver of any claim or defense in the action or of any position as to
discoverability or admissiblility of any evidence in the case.

12. The Obligations imposcd by this Protective Order shall survive the termination of
the above-captioned matter.

13. Any violation or breach of the terms and conditions set forth in this Protective
Order shall be grounds for any appropriate sanctions availaible under the law.

IT IS SO ORDERED:



Dated:

County Court Judge
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Edward G. Guedes

From: Leslie Sammis [lsammis@sammislawfirm.com]

Sent: Thursday, July 22, 2010 9:53 PM

To: Edward G. Guedss

Cc:. Barfield, Laura; garcia_c@sao13th.com; jsammis@sammislawfirm.com; Pat WHITAKER

Subject: (R;e: C;nt:lc_:t Informatton for CMI Atterney and the Intoxilyzer 8000 Machines in Hillsborough
ounty,

Importance; High
Mr. Guedes,

What good would a conference call do if CMI is unwilling to response to Dr, Myler's request in writing
in advanee? Certainly, responding in writing would make the conference call more productive.

T'll ask you directly, do you know if CMI is in possession of the material contained in Dr. Myler's
request?

According to it's website, CMI is a subsidiary company of MPD, Inc.

CMI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories
Limited (based in Barry, Wales, United Kingdom) and MPD PTE 1.TD (based in

Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad
range of breath alcohol testing instruments that use fuel cell sensors (a technology pioneered by Lion)
and infrared spectrometry. The website for MPD, Inc., also states that Lion and CMI represent

the “largest organization in breath alcohol analysis in the world today, a ficld in which they are entirely
specialized.” Since Lion pioneered the technology, why wouldn't Lion keep the only unencrypted
version of the sofiware?

So don't you think it is possible that CMI only has an encrypted version of the source code? Laura
Barfield is in possession of only an encrypted version of certain Florida specific software. In fact, Dr.
Myler traveled to Tallahasses only to find out that the only thing available was an encrypted version of
certain software, So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money, If
CMI and FDLE didn't know that only an encrypted version of the software was available, then that must
mean that CMI doesn't possess an unencrypted version (or will eventually ciaim not to possess it).

Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source
code? What if the unencrypted version of the source code is in the United Kingdom or Singapore?

In fact, your own website says that you represent a "multi-national corporate manufacturer” of breath
testing equipment. Let's find out if an unencrypted version of the software is even located in this nation.

Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing
whether it i in possession of the material requested by Dr. Myler at it's facility in Kentucky? Then ask
them if they are willing to release it. If so, ask them what terms and condition they would impose on the
exchange. Put that in writing first, then any other issues can be discussed in the conference call.

Sincerely,

EXHIBIT

i°"D"

7/28/2010
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Leslie Sammis

Sammis Law Firm, P.A.
1005 N, Marion St.
Tampa, FL 33602

On Jul 22, 2010, at 12:19 PM, Edward G. Guedes wrote:

We are runhing into scheduling problems with Mr. Hyman and Dr, Mylet in terms of holding our
conference call. Pat Whitaker is continuing to try to schedule something. Ms. Sammis, since you
are working with Dr, Myler as wall, 'm open to suggestions how we make this conference caill
happen sconer rather than later.

Simply forwarding Dr. Myler’s list ta CMI, as you suggest in your e-mail, will not suffice. We
attempted precisely that when Mr. Hyman.provided us with a very similar (if not identical) list of Dr.
Myler's “needs” and ended up having a whole host of questions from one side or the other that
nona of the lawyers could answer. When you write that "CMI, Inc. will either respond in writing to
that inquiry within the time allotted or i will refuse to do so,” that’s not entirely accurate, CMI is not
refusing to respond to the inquiry; we would prefer to respond to the inquiry meaningfully and in a
manner that potentially resclves issues for everyone involved.

If, however, the August 2 deadline ig “inflexible” and additional time cannot be obtained, and we are
not able to schedule the necessary conference call before then, than CMI will respond to the best of
ils ability expressing its positlon as clearly as possible. CMI will continue, nofwithstanding any
premature response, to cantinue to iry to reach an understanding with Dr. Myler and relevant
defense counsel with respect to a forensic examination of the source code.,

Regards,
Ed Guedes

Edward G. Guedes

Partner
WEISS Board Certificd in Appellate Practice
SEROTA Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.

I_EI.FMAN' 2525 Ponce de Leon BlVd., Suite 700
Coral Gables, FL 33134
PASTORIZA wow wsh-law.com

N COLE & Tel: (305) 854-0800
"WBONISKE, P.L. F:x:((305)) 854-2323

ﬁ Think before you print

This message, together with any aitachments, is intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you
are hereby notified that any dizclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender
immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any
attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we

7/28/2010
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inform you that any U.S. federal tax advice contained in this communication (including any attachments),
unleys otherwise specilically sfated, was tiot intended or written to be used, and cannot be used, for the
purpose of (1) avoiding penslties under the Internal Revenue Code or (2) promoting, marketing or
recommending to another party any matters addressed herein.

From: Leslie Sammis [maiito:lsammis@sammislawfirm.com]
Sent: Monday, July 19, 2010 8:51 PM

To: Edward G, Guedes

Ce: Barfield, Laura; garcia _c@saol3th.com; jsammis@sammislawfirm.com; Pat WHITAKER
Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines

in Hillsborough County, FL '
Importance: High

Dear Mr. Guedes,

The Courts in Hillsborough County have proposed a more direct
approach. The State of Florida has been ordered to make the following inguiry of CMI:

1. Whether CML, Inc., is in possession of atty or all of the souree code materials listed in Defendant's Fxhibit "B";

2. Whether CMI, Inc., is willing to releage any or all of the source code malerials requested in Defendant’s Exhibit "B"; and

3. The terms and conditions under which CMI, Ino,, is willing to release any or atl of the scurce code materials requested in Defendant's

Exhibit "B".

4. Additionally, in the event CM], Inc., is vnwilling to release any or ell of the source code materials listed in Defendant’s Exhibit "B,” the terms
and conditions under which CMT, Inc., is willing to release any other information related to the soutce cods and specifically, what that informetion
will be.

CML, Inc., will gither respond in writing to that inquity within the time alloted or it will refuse to do so, Bither way, the Couris
in Hillsborough County will then be able to ovaiuate Laura Barfield's testimony that CMI is willing to releass the source code fo Dr. Myler.

Pleasc. forward D, Myler's request as listed in Tiefendant's Exhibit "B" 1o CML, Since you represent 8 "muiti-national corporats manufacturer,” I
am sure that you understand the importance of ficst determining whether the items ligted in Dafandsnt's Exhibit "B" are physically in Chil's
possession at ity facility in Kentucky. If so, determining what source code material will be provided to Dr. Myler and the terma under which it will
be provided should be quite easy for CMI to articulate in writing, Additionatly, by addressing the State of Florida's inquive in writing, CMI will
also help facilitate 2 move meaningful discussion between Dr, Myler and CMI's software engineer for the yet o be scheduled confersnce call.

1 will not participate in the conference call. Instead, T will wait for the State of Florids to file a copy of CMI's written response to its inguiry within
the time allowed by the Courls in Iillsborgugh County.

Sincerchy,

Leslie Sammis

Summis Law Firm, P.A.
1005 N. Marlon St.
Tampa, FL 33602
813-250-0500

On Jul 19, 2010, at 5:31 PM, Edward G. Guedes wrote:

We will endeavor to resclve these issues as guickly as possible. As Dr. Myler is aware, we have
been engaged in ongoing discussions with ASA Pat Whitaker and attorney Stuart Hyman

in Semincle County 1o try to resoive the mechanics of conducting the forensic examination

in Owensboro, KY. The next step in the process was to be a telephone conference with Mr.
Hyman, Dr. Myler, a CMI engineer and mysaelf to discuss the particulars of the information needad.
As Mr. Hyman and | quickly learned, the attorneys lack the expertise to meaningfully discuss what's
neaded without also having the experts participate in the discussion. We found ourselves asking
questions of each other that neither of us knew the answer to. CMI has agreed to make Its chief
engineer available for a telephone conferance to discuss with Dr. Myler directly what he perceives

7/28/2010
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is necessary,

| e-mailed ASA Whitaker last week to find oul when this call could take place, but | have not yet
heard back from him. It's quite possible that he’s trying to arrange the date and time for the call
with Mr. Hyman. I've copied Pat on this e-mail so he knows this issue is arising alsc

in Hillsbarough County.

The respanse deadline apparently imposed on CM! in this case — without CMFP’s participation — is
somewhat arbitrary, but we will endeavor to meet it in order to keep this process moving forward. 1
would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line,
after which the parameters of an inspaction can be intelligently addressed, than submit an
incomplete response by the deadline (assuming we can’t meet the deadline, which | remain hopeful
wa can).

If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the
CMI engineer, | don't see that that would be a problem. The primary purpose of the call, though, is
to have those individuals who have the technical expertise converse directly with each other about
Dr. Myler's needs.

Regards,
Ed

Fdward G. Guedes

Partner

Boerd Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www.wih-law,com

Tel: (305) 854-0800

Fax: (305) 854-2323

ﬁ Think before you print

This message, together with any attachments, is intended only for the addressse. It may contain
information which is legally privileged, confidential and exempt from disclosure. If you are net the
intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any
action or reliance on this communication is strictly prohibited. If you have received this e-mail in
error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mait and
delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements impesad by the IRS under Circular
230, we inform you that any U.S. federal tax advice contained in this communication (induding any
attachmenis), unless otherwise specifically stated, was not intended or written to be used, and
cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or (2)
promoting, marketing or recommending to another party any matiers addressed herein.

7/28/2010



Page 5of' 8

From: Barfield, Laura [mailto:LauraBarfleid@fdle.state.fl.us]
Sent: Monday, July 19, 2010 11:45 AM

To: Edward G. Guedes

Cc: 'garda_c@saol3th.com'; ‘lsammis@sammislawfirm.com'; 'jsammis@sammislawfirm.com’
Subject: FW: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines

in Hillsborough County, FL

Importance: High

Mr. Guedes,
Please refer to the attached emails below.

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard

in Hilisborough County on July 16™ Ms. Leslie Sammis (or Mr. Jason Sammis)
is the defense counsel and has attached the items Dr. Mylar is requesting
when viewing the source code at CMI in Kentucky. These are the same, or
similar, items being requested by the defense for the source code viewing,
also at CMI in Kentucky, being set up through Judge Herr's verbal order out
of Seminole County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the
items listed below, as well as to begin facilitating the source code viewing by
the defense? I believe it would be easier if the counsel for both sides
worked directly with you in reference to this. I will remain available to assist,
if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia,
representing the State, to answer the questions or needed information for
the defense listed below.

Thanks,

Laura

From: Garcia, Candace A. [mailto;Garcia_ C@SAQ13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To; 'Leslie Sammis'; Barfleld, Laura .

Ce: jsammis@sammislawfirm.com; Murattl, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines
in Hillshorough County, FL

As a follow up to Leslie’s email below and to hopefully clear up any confusion on your part Laura -
my understanding of the Judges’ Order on Friday was that CMI (through it's Florida counsel) will
now have the opportunity to review Dr. Myler's email. The email is to be treated as Dr. Myler's
request for information from CMI. CMI is then required to respond, within 15 days of last Friday,
with it's offer as to what information it is willing to make available. | really do not believe the
Court’s Order is any more complicated than that.

7/28/2010
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August 2 (hard deadline falls on a weekend so deadline is rolled aver to next business day) —
Deadtine for the State of Florida to provide CMI's response to Sammis Law firm

August 9 {hard deadline falls on a weekend so deadline is rolled over to next business day) -
Sammis Law Firm’s deadline to provide it’s response to CM1’s response (the five day response
period will begin to run on the date that CMI’s response is provided Sammis Law Firm....so if CM|’s
response is provided on July 23, the Sammis Law Firm’'s response will be due no later than July 30)

Leslie = My understanding was that you would be drafting an Order which reflects the Court’s
instructions on Friday. | would like to see a draft of your proposed Order before it is presented to
the Court, as it should reflect what our coilective understanding of what the ludge’s ruling was.
Feel free to email it to me at this address, as that will be the most expeditious way to get this
done. | look forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammisiawfirm.com]

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Cc: Garcia, Candace A.; jsammis@sammistawfirm.com

Subject: Re: Contact Information for CMI Attomey and the Intoxllyzer 8000 Machines
in Hillsborough County, FL

Laura Barfield,

1 do need additional information from you. As I understood the court's order from June
16th, the State of Florida has 15 days to file a written response addressing the issue of
whether CMI is willing to release the source code to Dr. Myler and the exact terms under
which such an exchange would cccur. So if you have never asked CMI about the terms

under which they would release the source code, the State of Florida is now required to do
s0.

1 suggest that you write CMI a

letter explaining what Ms. Garcia is required to file within the 15 day period. You should
ask CMI to review the request made by Dr. Myler which I have attached below. You must
find out &s a preliminary matter if CMI is in possession of each piece of material requested
by Dr. Myler. If CMI is in possession of the material requested by Dr. Myler, then I
suggest that you ask CMI under what terms they would be willing to release such
information to Dr. Myler. If CMI is not in possession of the material requested by Dr.
Myler, then you have an obligation to find out which of the items listed below is not
possessed by CMI and report your findings to the Court.

If CMI is willing to release the source code as you indicated under oath in open court, then t
hey better be willing to articulate their position in writing within the next 15
days. I will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A.

1005 N. Marion St.

'Tampa, FL 33602
Isammis@sammislawfinm.com

7/28/2010
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[Defendants' Exhibit "B" - the list of materiai necessary for Dr. Myler's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in support of
defendants in the State of Florida who have been subjected to evidence produced by these
machines, the following will be necessary:

1. The source code versions for all software that has run in Florida Intoxilyzers to
date to include unapproved versions that were used in Florida during pre-approval
stages.

2. Source code compilation documentation as well as any data files required to
produced compiled applications for the Intoxilyzer 8000 as it is used in Florida. This
being the requisite compilation data to produce the files contained on distribution
CD's as well as executable application files as intended to be downloaded for use

in Florida Tntoxilyzers.

3. Revision histories detailing changes made to the software for documentation and
source code control purposes. Additionally, any soutce code control data files.

4. Any specialized applications developed for use with the compilation, distribution
and evaluation, to include simulators, of the Florida Intoxilyzer programs. If these
applications were produced in-house and have bearing on the analytical or reporting
aspects of the machine, then the source code used to produce them will be required
as well.

5. Software design documentation and chaage orders specific to Florida Intoxilyzer
software.

6. Specifications for source code development software to include any IDE's,
compilers, assemblers or other commercial software utilized to process the Florida
Intoxilyzer source code. If any tools are no longer available then these must be
supplied, along with any requisite installation packages, with the source code.

This list may be supplemented or modified if additional information, including additionat
information from CMI, the State of Florida, defendants counsel or the court is received.

Harley R. Myler, Ph.D.,P.E.
2495 Evalon Street

Qaks Historic District
Beaumont, Texas 77702

X ler.
409.838.2327 (ph}
713.490.3534 (fx)
400.760,1329 (cl)

NOTE: This e-mail is intended for the addressee(s) only and may contain privileged or confidential
information. If you have receivad this e-mail in error, please send a notificalion immediately by e-mail.
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Harley R. Myler, Ph.D., P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information
Act, 5 U.8.C. 1 552(b)(5). This message should not be construed as a final opinion unless otherwise stated.

On Jul 17, 2010, at 10:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI in Florida is as follows:
Edward G, Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Suite 700
Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Emaill: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura

7/28/2010
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Edward G. Guedes

From: Pat WHITAKER [PWHITAKER@sa18.state.fl.us]

Sent:  Monday, July 26, 2010 2:33 PM

To: Edward G. Guedes

Subject: RE: Judge Eriksson's order authorizing subpoenas to be issued toCMIlagent

Ed, I just got word from Hyman that he will net be able to participate In the phone call on July 28th. August
2nd is still available at 4:30 p.m. Will that work for you and the CMI engineer?

Pat Whitaker

Misdemeanor Division Chief
101 Bush Boulevard

PO Box 8006

Sanford, FL 32772-8006
(407) 665-6404

Fax# (407} 665-6420

>>> "Edward G. Guedes" <EGuedes@wsh-law.com> 7/26/2010 12:54 PM >>>
Pat,
Who is coordinating the call on Wednesday? Should | call you or do we need io set up a conference line?

Ed

Edward G, Guedes

Partner

Board Certified in Appeliate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd,, Suite 700

Coral Gables, FL 33134

www.weh-law.com

Tel: (305) 854-0800

Fax: (305) 854-2323

) Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you
are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on s
communication Is strictly prohibited. If you have received this e-mail in error, please notify the
immediately by telephone (305) 854-0800 or by return e-mait and delete the message, along
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attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
inform you that any U.S. federal tax advice contained In this communication {including any attachments), unless
ctherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein.

—

From:¢ Pat WHITAKER [mailto; PWHITAKER@sa18,state.fl.us]

Sent: Wednesday, July 21, 2010 9:13 AM

To: Edward G. Guedes

Subject: Judge Eriksson's order authorizing subpoenas to be issued to CMI agent

Ed, I would like to speak with you concemning the cases included in your writ of cert in Seminole County, I may
want to attempt to remove some of the cases included in teh writ so the State cah proceed without using the
Intoxilyzer results. Please call me whc_en you get a chance. 407-665-5404 or cell: 407-415-7859,

Pat Whitaker

Misdemeanor Division Chief
101 Bush Boulevard

PO Box 8006

Sanford, FL 32772-8006
(407) 665-6404

Fax# {407) 665-6420
pwhitaker@sa18.state.fl.us

7/28/2010
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent: Thursday, August 05, 2010 12:07 PM
To: Garcia, Candace A.; Barfield, Laura

Subject: Update re Source Code Examination
Importance: High

Candace and Laura,

On August 2, 2010, CMI's chief engineer held a 80-minute conference call with Stuart Hyman, Dr. Harley Myler,
Steven Daniels and myself to discuss the parameters of a possible forensic examination of the source code at
CM¥'s headquarters in Kentucky. During the call, Dr. Myler and CMI's engineer discussed the details of Dr.
Myler's needs in order to ensure that CMi understood fully what he was seeking. At the conclusion of the call —
which | believe was very productive — Mr. Hyman indicated that he was locking to coordinate with defense
counsel from around the state to work out final details in the hopes of developing an examination mode! that
would work statewide. He also indicated that there was an upcoming meeting of the criminal defense bar at
which this subject was going to be discussed extensively.

From CMI's end, we are in the process of reviewing our notes from the call and determining what can and cannot
be accomplished and under what conditions. Mr. Hyman intends to apprise the judges in Seminole County that
the process of finalizing an "arrangement” might take 30 days, in order for both sides to have sufficient time to
consider options. | would copy Mr. Hyman on this e-mail, but he does not use e-mail (according to him). You
should feel free to confirm any of these details with his office, though.

I am hopeful that CMI will be ready with its position sooner than 30 days, but we're anly one party, as compared
with the various defense attorneys with whom Mr. Hyman may need to consult. By the same token, | don’t want
to report CMI's position prematurely in Hillsborough County before Mr. Hyman and Dr. Myler have had the benefit
of conferring with the appropriate individuals.

Please keep me informed of any additional preceedings in Hillsborough County. | was to be as responsive as
possible to the judges there, while at the same time respecting the interests of the defense bar and judges in
other areas of the state as we strive towards a possible solution.

Regards,

Ed

Edward G. Guedes

. Partner
WEISS Board Certified in Appellate Practice
| SEROTA Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
ELFMAN 2525 Ponce de Leon Blvd., Suite 700
lSTORIZA Coral Gables, FL 33134

www. wsh-law.com

ICOLE & Tel: (305) 854-0800
BONISKE, P.L. rax: (305) 854-2323
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This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure, If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments,

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or written to be used, and cannot be used, for the purpose of (1} avoiding penalties under the Internal
Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent: Wednesday, August 18, 2010 7:27 AM

To: 'Garcia, Candace A."; Barfield, Laura

Cc: Muratti, Renee

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in HiIIéborough County, FL

Attachments: image001.jpg
Good morning!

A brief update as to where things stand. | anticipate having CMI's position regarding the source code examination by the 24%, addressing Dr. Myler's various
requests. | wan't know by then what Mr. Hyman’s position will be, but | should be able to transmit CMI's supplemental response by then.

You should also be aware that | will be appearing at a hearing on August 30 in Sarasota County to address this same issue. | intend to communicate to the court
there the same position we'll be communicating fo you.

Should you have any guestions, please don't hesitate to comtact me.

Regards.

Ed

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfiman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd,, Suite 700

Coral Gables, FL 33134

www weh-lgw com

Tel: {305) 854-0800

Fax: (305) 854-2323

é Think before you print

This message. together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure. 1f
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained in this
cemmunication {including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used. for the purpose of (1) aveiding
penalties under the internal Revenue Code or (2) promoting, marketing ot recommending to another party any matters addressed herein.

From: Garcla, Candace A, [mailta:Garcla_C@SAC13th.com]

Seant: Wednesday, July 28, 2010 2:00 PM

To: Edward G. Guedes

Cc: Murattl, Renee

Subject: RE: Contact Informatlon for CMI Attomey and the Intoxilyzer 8000 Machines in Hillsborough County, FL

419 North Pierce Street
Tarnpa, Florida 33602

You can send everything to my attention and it will get to me. Thanks for your continued cooperation on this!

From: Edward G. Guedes [mallto:EGuedes@wsh-law.com]

Sent: Wednesday, July 28, 2010 1:56 PM

To: Garcia, Candace A.

Cc: Muratti, Renee

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Candace,
Could you provide me with your mailing address, please?

Thanks!

Edward G. Guedes

8/18/2010
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Pariner
Board Certified in Appellate Practice
Weiss Serota Helfman Pastoriza Cole & Roniske, P.L.
2525 Ponce de Leon Bivd., Suite 700
Coral Gables, FL 33134
www. wsh-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

ﬁ Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in ¢rror, please notify the sender immediately by telephone {305} 854-0800 or by return e-mail and delete the message, along with any attachments,

Tax Advice !)isc!osure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpase of (1) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein,

From: Garcla, Candace A. [mailto:Garcia_C@SAQ13th.com]

Sent: Tuesday, July 27, 2010 8:41 AM

To: Edward G. Guedes; Barfield, Laura

Cc: Pat WHITAKER; Muratti, Renee

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines in Hillsborough County, FL

Ed — I think your suggestion of preparing a preliminary report for the Court explaining CME's efforts in coordinating a meeting is great and | would like to go
ahead and to do that. | think these judges will appreciate the update and see that a sign in the right direction towards some sort of resolution. | suspect defense
counsel will take issue with the adequacy of what we provide to the Court on that date, but frankly | don’t think the judges will.

From: Edward G. Guedes [mailto:EGuedes@wsh-law.com]
Sent: Monday, July 26, 2010 5:26 PM

To: Barfleld, Laura; Garcla, Candace A.

Cc: Pat WHITAKER

Subject: RE: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough County, FL

I'm alerting you both to what to expect re CMI's response in Hillsborough County. Despite my best efforts {(and Pat Whitaker can vouch for this). | received an e-
mail teday from Pat informing me that Stuart Hyman could not participate in the conference call which had been scheduled for the 28" at 12:30. Consequently,
the cail is being postponed until August 2 at 4:30 p.m. That will not leave TMI sufficient time to provide a meaningful response to the State regarding the
examination of the source code, There is no way for me to process with CMI all the information obtained during the call so as to formulate a formal position
regarding what CMI is willing to provide and under what conditions, and still meet the August 2 deadline.

I’m happy to prepare a preliminary response that addresses the efforts that are being undertaken, verifying that we actually have all the information that Dr, Mylter
is requesting, explain that there is actually an ongoing examination of the source code at CM! at this very moment, but that because of scheduling delays with Dr.
Myler and Seminole County defense counsel, we have not been able to iron out the details before the court-imposed deadline expired.

It is up to the State if it wishes to obtain relief from the court with respect to the August 2 deadline. If so, please let me know and i will refrain from preparing the
preliminary repoit. Qtherwise, you'll get a preliminary report shortly before August 2 with a more substantive report as soon thereafter as possible.

Regards,
Ed

Edward G, Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www wih-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

Bﬁ Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure, If
you are not the intended recipicnt, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is st.nctly prohibited. If
you have received this e-mail in etror, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.8. federal tax advice contained in t‘hils
communication {including any attachments), unless otherwise specifically stated, was not intended or written 1o be used, and cannot be used, for the purpose of (1) avoiding
penalties under the Inteal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.
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From: Leslie Sammis [mailto:lsammis@sammistawfirm.com]

Sent: Thursday, July 22, 2010 9:53 PM

To: Edward G. Guedes

Cc: Barfield, Laura; garcla_c@saol3th.com; Jsammis@sammislawfirm.com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines In Hillsborough County, FL
Importance: High

Mr. Guedes,

What good would a conference call do if CMI is unwilling to response to Dr. Myler's request in writing in advance? Certainly, responding in writing
would make the conference call more productive.

I'll ask you directly, do you know if CMI is in possession of the material contained in Dr. Myler's request?
According to it's website, CMI is a subsidiary company of MPD, Inc.

CMTI's sister companies include MPD Components, Inc., MPH Industries, Inc., Lion Laboratories Limited (based in Barry, Wales, United Kingdom}
and MPD PTE LTD (based in Singapore). According to the website for MPD, Inc., Lion Laboratories Limited manufactures a broad range of breath
alcohel testing instruments that use fuel cell sensors (a technology pioneered by Lion) and infrared spectrometry. The website for MPD, Inc., also
states that Lion and CMI represent the “largest organization in breath alcohol analysis in the world today, a field in which they are entirely
specialized.” Since Lion pianeered the technology, why wouldn't Lion keep the only unencrypted version of the software?

So don't you think it is possible that CMI only has an encrypted version of the source code? Laura Barfield is in possession of only an encrypted
version of certain Florida specific software. In fact, Dr. Myler traveled to Tallahassee only to find out that the only thing available was an encrypted
version of certain software. So, CMI and FDLE intentionally wasted Dr. Myler's time and Mr. Hyman's money. If CMI1 and FDLE didn't know that
only an encrypted version of the software was available, then that must mean that CMI doesn't possess an unencrypted version (or will eventually
claim not to possess it).

Why should anyone assume that CMI is even capable of releasing an unencrypted version of the source code? What if the unencrypted version of the
source code is in the United Kingdom or Singapore?

In fact, your own website says that you represent a "multi-national cotporate manufacturer” of breath testing
equipment. Let's find out if an unencrypted version of the software is even located in this nation.

Before we all waste time waiting on a conference call, why don't you ask CMI to confirm in writing whether it is in possession of the material
requested by Dr. Myler at it's facility in Kentucky? Then ask them if they are willing to release it. If so, ask them what terms and condition they
would impose on the exchange. Put that in writing first, then any other issues can be discussed in the conference call.

Sincerely,

Leslie Sammis

Sammis Law Firm, P.A.
1005 N. Marion St.
Tampa, FL 33602

On Jul 22,2010, at 12:19 PM, Edward G. Guedes wrote:

We are running into scheduling problems with Mr. Hyman and Dr. Myler in terms of holding our conference call. Pat Whitaker is continuing to try to schedule
something. Ms. Sammis, since you are working with Dr. Myler as well, I'm open to suggestions how we make this conference call happen sooner rather than later.

Simply forwarding Dr. Myler's list to CMI, as you suggest in your e-mail, will not suffice. We attempted precisely that when Mr. Hyman provided us with a very
similar {if not identical) list of Dr. Myler's “needs” and ended up having a whole host of questions from one side or the other that none of the lawyers could answer.
When you write that “CML, Inc. will either respond in writing to that inguiry within the time allotted or it will refuse to do so," that's not entirely accurate. CMI is not
refusing to respond to the inquiry, we would prefer to respond to the inquiry meaningfully and in a manner that potentially resolves issuas for everyone involved.

If, however, the August 2 deadline is “inflexible” and additional time cannot be obtained, and we are not able to schedule the necessary conference call before
then, then CMI will respond to the bast of its ability expressing its position as clearly as possible. CMI will continue, notwithstanding any premature response, to
continue to try to reach an understanding with Dr. Myler and relevant defense counsel with respect to a forensic examination of the source code.

Regards,
Ed Guedes

Edward G. Guedes

Partner

Board Certified in Appeliate Practice

Weiss Serota Helfman Pastoriza Cole & Bonigke, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

Tel; (305) 854-0800
Fax: (305) 854-2323
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b% Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exempt from disclosure. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If
you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete the message, along with any attachments,

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments}, unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From; Leslie Sammis [mailto:lsammis@sammislawfiem.com]

Sent: Monday, July 19, 2010 8:51 PM

To: Edward G, Guedes

Cc: Barfield, Laura; garcia c@saol3th.com; jsammis@sammislawflrm,com; Pat WHITAKER

Subject: Re: Contact Information for CMI Attorney and the Intoxilyzer 8000 Machines In Hilisborough County, FL
Importance: High

Dear Mr. Guedes,

The Courts in Hillsborough County have proposed a more direct approach. The State of Florida has been ordered to make the following inquiry of
CMI:

1. Whether CMI, Inc., it in posaession of sny or all of the sounce code mateniaks listed in Defendant’s Exhibit “B*;
2. Whether CM, Inc., is willing 1o relcase any or oll of the source code materials requested in Defendant’s Exhibit “B”; and
1. The terms and conditions under which CMI, Inc., is willing to release amy or all of the source code materials requested in Defendant’s Exhibii “B*,

4. Additicnally, in the evern CML, [nc, is umnllm| to selcwac any or atl of the source code maierials listed in Diefendant's Exhibit “B." the torms and condigions ubder which CMI, Inc., i3 willing to release any other information related 1o
1he source code sbd specifically, what that infc will be,

CML, Inc., will gitber respond in writing to that inquiry within the time alloted or it will refusc to do 50, Either way, the Courds in Hillsborough County will then be able to evalume Laur Barfield's tesrimony that M| is willing to release
the scurce code 1 Dr, Myler,

Flease forward Dr, Myler's request #5 listed in Defendant's Exhibit “B* to CML. Since you rep a “muhi-national H " | am sure that you wnd d the imp of first ining whether the items fisted in
Defendant’s Exhibit "B arc physncally in CMI's possession at its facility in Kentucky. If so, determining what source code material will be provided to Dr. Myler and the terms under which it will be provided  should be quite easy for CME

to ariculaic in writing. Addits the State of ¥lorids's inquire in writing, CMI will also help facilivste a more meaningful discussion between Dr. Myler and CMI's software engineer for the yet 1o be scheduled conference
call.

| will not participate in the conference call. Instead, 1 will wait for the State of Florida to file 2 copy of CMI's written response io its inquiry within the time allowed by the Courts in Hillsborough County.
Sincerely,

Leslie Sammis

Sammis Law Firm, P4,
1005 N, Marion Si.
Tampa, FL, 33602
£13-250-0500

On Jul 19, 2010, at 5:31 PM, Edward G. Guedes wrote;

We will endeavor to resolve these issues as quickly as possible. As Dr. Myler is aware, we have been engaged in ongoing discussions with ASA Pat Whitaker and
attorney Stuart Hyman in Seminole County to iry to resolve the mechanics of conducting the forensic examination in Owensboro, KY. The next step in the process
was to be a telephone conference with Mr. Hyman, Dr, Myler, a CMI engineer and myself to discuss the particulars of the information needed. As Mr. Hyman and |
quickly Yearned, the atiorneys lack the expertise to meaningfully discuss what's needed without also having the experis participate in the discussion. We found
ourselves asking questions of each other that neither of us knew the answer to. CMI has agreed to make its chief engineer available for a telephone conference 1o
discuss with Dr. Myler directly what he perceives is necessary.

| e-mailed ASA Whitaker last week to find out when this call could take place, but | have not yet heard back from him. It's quite possibla that he's trying to arange
the date and time for the call with Mr. Hyman. V've copied Pat on this e-mail so he knows this issue Is arising also in Hillsberough County.

The response deadline apparently imposed on CME in this case - without CMI's participation — is somewhat arbitrary, but we will endeaver to meat it in order to
keep this process moving farward. | would much rather have a meaningful discussion with Dr. Myler and the CMI engineer on the line, after which the parameters
of an inspection can be intelligently addressed, than submit an incomplete response by the deadling {assuming we can't meet the deadlina, which ¢ remain hopeful
we can),

If defense counsel in this case would like to listen in on the conference call with Dr. Myler and the CMI engineer, | don't see that that would be a problem. The
primary purpose of the call, though, is to hava those individuals who have the technical expertise converse directly with each other about Dr. Myler's needs.

Regards,
Ed
(5 Edward G. Guedes
: Partner
i WEISS Board Certified in Appellate Practice

8/18/2010
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Weiss Setota Helfman Pastoriza Cole & Boniske, P.L,
2525 Ponce de Leon Bivd., Suite 700
Coral Gables, FL 33134
www wih-law.com
Tel: (305) 854-0800
Fax: (305) 854-2323

gﬂ Think before you print

This massage, together with any attachments, is intended only for the addressee. It may contain information which is legally privileged, confidential and exampt
from disclosure. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this
communication is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail
and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposad by the IRS under Circular 230, we inform you that any U.S. federal tax advice contained
in this communication (including any attachments), unless otherwise specifically stated, was not intended or written to be used, and cannot be used, for the
purpose of {1) avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recomumending to another party any matters addressed herein,

From: Barfield, Laura [maittp:LauraBarfleld@fdle.state.A.us)
Sent: Monday, July 19, 2010 11:45 AM
To: Edward G. Guedes

Ce: garcia c@saol3th.com’; Isammis@sammislawfirm.com’; jsammis@sammis|awfirm.com’
Subject: FW: Contact Information for CMI Attomey and the Intoxilyzer 8000 Machines in Hillsborough County, FL
Importance: High

Mr. Guedes,
Pledse refer to the attached emails below.

Ms. Candice Garcia is the Assistant State Attorney handling the cases heard in Hiflsborough County on July 16™, Ms, Leslie
Sammis (or Mr. Joson Sammis} is the defense counsel and has attached the items Dr. Mylar is requesting when viewing the
source code at CMI in Kentucky. These are the same, or similar, items being requested by the defense for the source code
viewing, also at CMI in Kentucky, being set up through Judge Herr's verbal order out of Seminole County.

Can you contact Ms. Garcia, or can Ms. Garcia contact you, in reference to the items listed below, as weli as to begin facilitating
the source code viewing by the defense? I believe it would be easier if the counse! for both sides worked directly with you in
reference to this. I will remain available to assist, if or when necessary, as well.

Please let me know if this process can begin via contact with Ms. Garcia, representing the State, to answer the questions or
needed information for the defense listed below.

Thanks,

Laura

From: Garcia, Candace A, [maito:Garcia C@SAQ13th.com]

Sent: Sunday, July 18, 2010 4:26 PM

To: 'Leslie Sammis'; Barfield, Laura

Ce: jsarmmis@sammislawfirm.com; Muratti, Renee; Covington, Douglas

Subject: RE: Contact Information for CMI Attomey and the Intoxilyzer 8000 Machines in Hillsborough County, FL

As a follow up o Leslie's email below and to hopefully clear up any confusion on your part Laura — my understanding of the Judges” Order on Friday was that
CM {through it's Flosida counsel} will now have the opportunity to review Dr. Myler’s email. The email is to be treated as Dr. Myler's request for information
from CMI, CMI is then required to respond, within 15 days of last Friday, with it's offer as to what infermation it is willing to make avaliable. | really do not
believe the Court’s Order is any more complicated than that,

August 2 (hard deadline falls on a weekend so deadline is rolied over to next business day) — Deadline for the State of Florida to provide CMI’s response to
Sammis Law fiem

August 8 (hard deadfine falis on a weekend so deadline is rolled over to next business day) — Sammis Law Firm's deadline to provide it's response to CM1's
response {the five day response period will hegin to run on the date that CMI's response is provided Sammis Law Firm....so if CMI’s response is provided on July
23, the Sammis Law Firmv's response will be due no later than July 30}

Leslie ~ My understanding was that you would be drafting an Order which reflects the Court’s instructions on Friday. | would like to see a draft of your proposed

8/18/2010
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Order before it is presented to the Court, as it should reflect what our collective understanding of what the ludge’s ruling was. Feel free to email it to me at this
address, as that will be the most expeditious way to get this done. t iook forward to seeing the Order in the next couple days.

From: Leslie Sammis [mailto:lsammis@sammisiawfinm.com

Sent: Sunday, July 18, 2010 12:34 PM

To: Barfield, Laura

Ce: Garcla, Candace A.; jsammis@sammislawfirm.com

Subject: Re; Contact Information for CMI Attorney and the Intoxllyzer 8000 Machines in Hillsborough County, FL

Laura Barfield,

1 do need additionat information from you. As | understood the court's order from June 16th, the State of Florida has 15 days to file a written
response addressing the issue of whether CMI is willing to release the source code to Dr. Myler and the exact terms under which such an exchange
would occur. So if you have never asked CMI about the terms under which they would release the source code, the State of Florida is now required to
do so.

I suggest that you write CMI a letter explaining what Ms. Garcia is required to file within the 15 day period. You should ask CMI to review the
request made by Dr, Myler which I have attached below. You must find out as a preliminary matter if CMI is in possession of each piece of material
requested by Dr. Myler. If CMI is in possession of the material requested by Dr. Myler, then | suggest that you ask CMI under what terms they would
be willing to release such information to Dr. Myler. If CMI is not in possession of the material requested by Dr. Myler, then you have an obligation
to find out which of the items listed below is not possessed by CMI and report your findings to the Court,

If CMI is willing to release the source code as you indicated under oath in open court, then they better be willing to articulate their position in writing
within the next 15 days. [ will eagerly await your response.

Leslie Sammis

Sammis Law Firm, P.A,
1005 N. Marion St.
Tampa, FL 33602
lsammis@sammislaw firm

[Defendants’ Exhibit "B" - the list of material necessary for Dr. Mylet's analysis]

To perform an appropriate analysis of the Intoxilyzer 8000 source code in suppott of defendants in the State of Florida who have been subjected to
evidence produced by these machines, the following will be necessary:

L. The source code versions for all software that has run in Florida Intoxilyzers to date to include unapproved versions that were used
in Florida during pre-approval stages.

2. Source code compilation documentation as well as any data files required to produced compiled applications for the Intoxilyzer 8000 as it is
used in Florida. This being the requisite compilation data to produce the files contained on distribution CD's as well as executable application
files as intended to be downloaded for use in Florida Intoxilyzers.

3. Revision histories detailing changes made to the software for documentation and source code control purposes. Additionally, any source
code control data files.

4. Any specialized applications developed for use with the compilation, distribution and evaluation, to include simulators, of the Florida
Intoxilyzer programs. If these applications were produced in-house and have bearing on the analytical or reporting aspects of the machine, then
the source code used to produce them will be required as well.

5. Software design documentation and change orders specific to Florida Intoxilyzer software.

6. Specifications for source code development software to include any IDE's, compilers, assemblers or other commercial software _utilized to
process the Florida Intoxilyzer source code. If any tools are no longer available then these must be supplied, along with any requisite
installation packages, with the source code.

This list may be supplemented or modified if additional information, including additional information from CMI, the State of Florida, defendants
counsel or the court is received.

Harley R. Myler, Ph.D., P.E.
2495 Evaion Street

Oaks Historic District
Beaumont, Texas 77702

hitpeffwwew . mvler.org
409.838.2327 (ph)
713.480.35M (fx)
409.790,1329 (¢l)

NOTE: This e-mail is Intanded for the addrassee(s} only and may contain privileged or confidential information. If you have received this e-mail in error, please sand a notification
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immediately by e-mail.

Harley R. Myler, Ph.D,, P.E. invokes privileges incorporated into Exemption 5 of the Freedom of Information Act, 5 U.S.C. 2 552(b)5). This message should not be construed as a
final opinion unless otherwise stated.

On Jul 17, 2010, at 16:57 AM, Barfield, Laura wrote:

The contact information for the attorney that represents CMI In Florida is as follows:
Edward G. Guedes

Weiss, Serota, Helfman, Pastoriza, Cole & Boniske, P.L.

2525 Ponce De Leon Boulevard

Sulte 700

Coral Gables, FL 33134

Phone: (305) 854-0800
Fax: (305) 854-2323

Email: EGuedes@wsh-law.com
Please let me know if you need any additional information.

Thanks,
Laura
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]
Sent: Monday, October 11, 2010 9:39 PM
To: "‘Wooten, Wayne'; Barfield, Laura; 'Pat WHITAKER'; MTC - Lee Cohen; 'Elizabeth Parker,

'Paunece Hodgerson', cramey@scgov.net; erica.arend@mymanatee.org; earend@scgov.net;
cliff. ramey@mymanatee.org

Subject: RE: 5th DCA Ruling - Intoxilyzer 8000 approved; software does not need to be approved but
evaluated by FDLE

Importance: High
Dear colleagues,

As far as CMI can tell, the defense bar has since the September 23 FACDL meeting retreated from its initial offer
to engage in meaningful discussions to arrange for a forensic examination of the scurce code subject to
appropriate protections. CMI's good faith efforts to engage in such a dialogue (which inciuded providing a
detailed proposed protective order) have been met with silence, at best, or direct rebuke in other instances. In
light of the Fifth District's interpretation of Rule 11D-8.003 and its unequivocal holdings that (1) the 1-8000 running
version 8100.26 of the software is an approved instrument under Florida's Implied Consent Law, and (2) that new
software revisions do not negate prior approvals of an instrument, the "materiality” findings of so many county
courts with respect to the need for the source code is now profoundly in question. And since the Fifth District's
decision in Berne is the onfy district court of appeal decision on the subject, it is controlling throughout the state
until such time as another DCA rules to the contrary.

CMI is presently evaluating the significance of this decision and how it will affect its continued efforts at
negotiating an examination of the source code.

Regards,

Ed Guedes

Edward G. Guedes

Partner

Board Certified in Appeltate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www,wsh-law.com

Tel: (305) 854-0800

Fax: (305) 854-2323

g Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information \yhich is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any

10/12/2010
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disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305} 854-0800 or by return e-mail and delete
the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein.

From: Wooten, Wayne [mailto: WWooten@sa09.0rg]

Sent: Monday, October 11, 2010 1:14 PM

To: 'Barfield, Laura'; 'Pat WHITAKER'; MTC - Lee Cohen; 'Elizabeth Parker'; 'Paunece Hodgerson'

Ce: Edward G. Guedes

Subject: RE: 5th DCA Ruling - Intoxilyzer 8000 approved; software does not need to be approved but evaluated
by FDLE

Thanks Laura
Will review and see if we want to pull our En Banc back in to reconsider.
Pat

Any progress on the examination issue?

From: Barfield, Laura [mailto:LauraBarfield@fdle.state.f.us]

Sent: Monday, October 11, 2010 12:23 PM

To: 'Pat WHITAKER'; MTC - Lee Cohen; 'Elizabeth Parker'; Wooten, Wayne; 'Paunece Hodgerson'
Cc: 'Edward G. Guedes'

Subject: 5th DCA Ruling - Intoxilyzer 8000 approved; software does not need to be approved but
evaluated by FDLE

10/12/2010



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT JULY TERM 2010

DEPARTMENT OF HIGHWAY
SAFETY AND MOTOR VEHICLES,
Petitioner,
V. Case No. 5D09-4648
GARY BERNE,

Respondent.

Opinion filed October 8, 2010

Petition for Certiorari Review of Decision
from the Circuit Court for Orange County
Acting in its Appellate Capacity.

Robin F. Lotane, General Counsel and
Heather Rose Cramer, Assistant General
Counsel, Department of Highway Safety
and Motor Vehicles, Lake Worth, for
Petitioner.

Stuart |. Hyman of Stuart |. Hyman, P.A.,
Orlando, for Respondent.

SAWAYA, J.

The Department of Highway Safety and Motor Vehicles {“the Department”)
petitions this court for certiorari review of a circuit court order quashing the decision of
an administrative hearing officer that sustained the driver's license suspension of
Respondent, Gary Berne, after he was arrested for driving under the influence of

alcohol in violation of section 316.193, Florida Statutes (2005). We grant the Petition

and quash the circuit court order.



After he was arrested for driving under the influence of alcohol, Berne submitted
to a breath test on the Intoxilyzer 8000 utilizing 8100.26 software. The test resuits
revealed a blood alcohol level in excess of 0.08. As a result, Berne’s driver's license
was administratively suspended. Berne subsequently requested and received a formal
review hearing pursuant to section 322.2615(6)(a), Florida Statutes (2005). The facts of
the underlying evehts that lead to Berne’s arrest and driver's license suspension are
clearly explained in the hearing officer's order sustaining the administrative suspension,
and so we will parrot them here. |

On July 14, 2006, Trooper Hawkins, of the Florida Highway
Patrol, was dispatched to a crash involving Mr. Berne. After
completing the crash investigation, Trooper Hawkins read
Mr. Berne his Miranda Rights at which time he admitted to
driving the vehicle that was involved in the crash. Trooper
Hawkins detected the following: the odor of alcohol emitting
from his breath, he swayed while standing, and his speech
was slurred. Mr. Berne admitted to consuming two glasses
of wine prior to driving.

Mr. Berne consented to the following field sobriety exercises:
Horizontal Gaze Nystagmus, walk and turn, finger to nose,
and one leg stand. Mr. Berne did not maintain his balance
nor follow instructions throughout.

Mr. Berne was placed under arrest for DUI and transported
to the Orange County DUI Breath Testing Center. Mr. Berne
submitted samples of .137 and .131. Mr. Berne’s privilege to
operate a motor vehicle was suspended for six months for
driving with an unlawful alcchol level.

CONCLUSIONS OF LAW AND FACT

1. The arresting law enforcement officer did have probable
cause to believe that you were driving or in actual
physical control of a motor vehicle in this state while
under the influence of alcoholic beverages or controlled
substances.

2. You were lawfully arrested and charged with a violation
of section 316.193, Florida Statutes.



3. You did have an unlawful alcohol ievel of .08 or higher.

Based upon the above findings of fact and the conclusions of
law, the hearing officer concludes that your driving privilege
was properly suspended and is sustained effective October
24, 2006. Your suspension is for a period of six months
effective July 14, 2006 to expire January 13, 2007. Florida
law requires that you surrender all driver licenses. If you
have a license in your possession, please mail it to the
address listed above.

We note, parenthetically, that the hearing officer complied with the proper scope of

review. See § 322.2615(7)(a), Fla. Stat. (2005); see also Dep't of Highway Safety &

Motor Vehicles v. Mowry, 794 So. 2d 657, 658 (Fla. 5th DCA 2001).

Dissatisfied with the hearing officer's order, Berne availed himself of the right to
have that decision reviewed by filing a petition for writ of certiorari in the circuit court. It
is the third finding and conclusion made by the hearing officer—that Berne had a blood

alcohol level of .08 or higher—that prompted the circuit court to grant the petition and
quash the suspension order. The circuit court explained in pertinent part:

[Tlhe Petitioner argues that the breath test results obtained
from him were not properly approved since they were
obtained by use of a breath testing machine that had not
been properly approved pursuant to F.D.L.E. Rule 11D-
8.003. Under Florida's “Implied Consent Law,” only
approved breath testing machines may be used to establish
impairment, and Florida Administrative Code Rule 11D-
8.003 establishes the procedures for the approval of such
machines. State v. Muldowny, 871 So. 2d 911, 913 (Fla. 5th
DCA 2004). In order for an analysis of a person’s breath to
be considered valid, the State must show that it was
performed substantially according to the methods approved
by the Department as reflected in the administrative rules
and statutes. Dep't of Highway Safety & Motor Vehicles v.
Russell, 793 So. 2d 1073, 1075 (Fla. 5th DCA 2001).




The Respondents counter the Petitioner’s claims by
asserting that they complied with all applicable FDLE
regulations in the use and inspection of the breath testing
machine. Specifically, the Respondents claim that the
“breath test results are admissible if evidence of the
following is provided by the Department: (1) the breath test
was performed substantially in accordance with [FDLE]
rules, with an approved machine and by a qualified
technician; and {(2) the machine has been inspected in
accordance with [FDLE] rules to assures it accuracy.” State
v. Donaldson, 579 So. 2d 728, 729 (Fla. 1991). The
Respondent refers to the Breath Alcohol Test Affidavit, the
Agency Inspection Report, and the Department Inspection
Report in order to demonstrate compliance with the FDLE
rules and the requirements set out in Donaldson.

Whether or not the Petitioner's breath was tested on
an approved device is at the heart of the instant case.
Despite the Petitioner’s best efforts, the hearing officer failed
to consider the discrepancies and problems presented in the
Intoxilyzer approval studies performed in April and May of
2002. Competent substantial evidence existed to demon-
strate that these approval studies did not comply with the
requirements of FDLE Rule 11D-8.003 and FDLE Form 34,
as argued by the Petitioner and noted by the en banc panel
in the Atkins [State v. Atkins, 16 Fla. L. Weekly Supp. 251a
(Fla. Orange Cty. Ct. June 20, 2008)] case. Without
independent scientific evidence demonstrating the reliability
of the intoxilyzer 8000 with software version 8100.26, the
hearing officer should have excluded the Petitioner's breath
test results.

Absent any controlling authority on this point from the
Fifth District Court of Appeal, we find that en banc panel’s
decision in the Atkins case to be well reasoned and highly
persuasive. In this specific case, the Petitioner rebutted the
presumption that the Department complied with the
applicable rules and regulations, and the Respondent failed
to adequately meet their burden of demonstrating substantial
compliance. By failing to do so, this Court finds a reversible
error and grants the petition for writ of certiorari.

Our certiorari review of this decision is limited to whether the circuit court



afforded procedural due process and applied the correct law. See Dep't of Highway

Safety & Motor Vehicles v. Patrick, 895 So. 2d 1131, 1133 (Fia. 5th DCA 2005); Dep't of

Highway Safety & Motor Vehicles v. Perry, 751 So. 2d 1277, 1279 (Fla. 5th DCA 2000);

Conahan v. Dep't of Highway Safety & Motor Vehicles, 619 So. 2d 988, 989 (Fla. 5th

DCA 1993).

In a formal review hearing, the Department is only required to establish an
unlawful blood-alcohol level by a preponderance of the evidence. § 322.2615(7)(a)3.,
Fla. Stat. (2005); Mowry, 794 So. 2d at 658. In order to be admissible, the Department
rhust establish that the breath test administered to determine the blood-alcohol level
was performed substantially according to the pertinent statutes and the methods
approved by the Florida Department of Law Enforcement (“FDLE"), which are
promulgated in the Florida Administfative Code. § 316.1932(1)(b)2., Fla. Stat. (2005);

see also Dep't of Highway Safety & Motor Vehicles v. Alliston, 813 So. 2d 141, 144 (Fla.

- 2d DCA), review denied, 835 So. 2d 269 (Fla. 2002); Dep't of Highway Safety & Motor

Vehicles v. Russell, 793 So. 2d 1073, 1075 (Fla. 5th DCA 2001); State v. Friedrich, 681

So. 2d 1157, 1163 (Fla. 5th DCA 1996). FDLE has adopted rules implementing the
implied consent law in Chapter 11-D, Florida Administrative Code. Fla. R. Admin. Code

R. 11D-8; Lanoue v. Florida Dep't of Law Enforcement, 751 So. 2d 94, 98 (Fla. 1st DCA

1999); Friedrich at 1159. Specifically, rules 11D-8.002 through 8.007 incorporate
FDLE's approved techniques and methods and govern how the breath testing machines
must be approved, maintained, and tested. FDLE has also promulgated forms for use
in implementing the implied consent law. Fla. R. Admin. Code R. 11D-8.017.

Section 322.2615(11), Florida Statutes (2005), specifically provides that the



formal review hearing may be conducted by the hearing officer based upon a review of

the documents relating to the administration of the breath test. See also Alliston. In

order to meet its burden of proof, the Department introduced a Breath Alcohol Test
Affidavit containing the results of Berne's breath test administered on the Intoxilyzer
8000, an Agency Inspection Report, and a Department Inspection Report.

These documents contained all of the statuterily required information necessary
under section 316.1934(5), Florida Statutes (2005), to admit the affidavit containing the
breath test results into evidence and to establish that the Intoxilyzer 8000 used for |
Berne's test was properly inspected and maintained, that it performed appropriately,

and that it produced accurate and reliable test results. See, e.q., Dep't of Highway

Safety & Motor Vehicles v. Dehart, 799 So. 2d 1079, 1081 (Fla. 5th DCA 2001) (“The
breath test result affidavit which was submitted in this case, when combined with the
agency inspection report, shows that DHSMV and the local agency substantially
complied with the applicable statutes and rules relating to the inspection and

maintenance of the intoxilyzer used for Dehart’s breath test.”); Russell, 793 So. 2d at

1076 ("When the breath test result affidavit is considered together with the agency
inspection report, it'is clear that both the inspection and the required maintenance of the
machine were performed . . . in substantial compliance with the applicable statutes and
rules.”).

Once admitted, the affidavit “is presumptive proof of the results of an authorized
test to determine alcohol content of the blood or breath .. .. " § 316.1934(5), Fla. Stat.
(2005); see also § 316.1934(2)(c), Fla. Stat. (2005) (providing that an individual’s test

result of 0.08 or higher is prima facia evidence that the person was impaired); Gurry v.



Dep't of Highway Safety, 902 So. 2d 881, 884 (Fla. 5th DCA 2005); Alliston at 142;

Mowry at 659; Russell at 1076. After the affidavit is admitted, the burden shifts from the

Department to the party challenging the license suspension to overcome the
presumption of impairment by showing that the applicable statutes and administrative
rules were not substantially complied with. Gurry at 884; Alliston at 144; Russell at
1076.

Berne attempted to overcome the presumption of impairment by presenting
evidence that the Intoxilyzer 8000 devices used in Florida, including the device that was
used for his test, utilize the 8100.26 software, which is a version of software that he
claims has “never been subjected to an approval study required under FDLE Rule 11D-
8.003." He, therefore, argues that the Intoxilyzer 8000 devices in Florida that are now
using this version of software are not approved devices as required under the rule. The
circuit court accepted that argument. Specifically, the circuit found that Berne “met his .
. . burden of rebutting the presumption created by the Department’'s documentary
evidence that it substantially complied with the rules governing the approval of the
breath testing instrument.” Hence, the circuit court held that “without independent
scientific evidence demonstrating the reliability of the Intoxilyzer 8000 with software
version 8100.26, the hearing officer should have excluded the Petitioner's breath test
results.” In holding that Intoxilyzers utilizing this version of software are not approved
devices, the circuit court applied the wrong law.

Florida Administrative Code Chapter 11D-8 was amended on November 5, 2002,
to specifically add the CMI, Inc. Intoxilyzer 8000 as an approved breath test instrument

for evidentiary use in Florida. That chapter was again amended in 2004 to address



approval of breath testing instruments. Rule 11D-8.003, titled “Approval of Breath Test
Methods and Instruments,” provides in pertinent part:

(1) [FDLE] has approved the following method(s) for
evidentiary breath testing: Infrared Light Test, also known
as Infrared Light Absorption Test.

{2) [FDLE] approves breath test methods and new
instrumentation to ensure the accuracy and reliability of
breath test results. ([FDLE] has approved the following
breath test instrumentation for evidentiary use . . . . CMI,
Inc. Intoxilyzer 8000 using software evaluated by [FDLE] in
accordance with Instrument Evaluation Procedures
FDLE/ATP Form 34-Rev. March 2004.

(4) [An FDLE] inspection performed in accordance with Rule
11D-8.004, F. AC., validates the approval, accuracy and
reliability of an evidentiary breath test instrument.

(5) [FDLE] shall conduct evaluations for approval of new
instrumentation under subsection (2) in accordance with
Instrument Evaluation Procedures FDLE/ATP Form 34 -
Rev. March 2004.

(6) The availability or approval of new instruments, software,
options or modifications does not negate the approval status
of previously approved instruments, software, options or
modifications.

Contrary to the assertions of Berne and the holding of the circuit court, an
approval study or “independent scientific evidence demonstrating the reliability of the
Intoxilyzer 8000 with software version 8100.26" is not required by the rule. The rule
specifically provides that the Intoxilyzer 8000 is an approved instrument if it is used with
software evaluated by FDLE in accordance with Instrument Evaluation Procedures

FDLE/ATP Form 34. Roger Skipper, a Department Inspector for FDLE, testified during

the hearing that an approval study with the 8000.26 software was not required by the



rule and specifically testified that only an evaluation was necessary. He also testified
that a proper evaluation had been conducted with the 8100.26 version of software, and
the Department specifically points to the evaluation conducted on January 4, 20086, in
accordance with the rule and Form 34. Thus, the Intoxilyzer 8000 is an approved
device in Florida and the software 8100.26 version was evaluated. Finally, paragraph 6
specifically provides that a new software version does not negate the prior approval of
an instrument.

We conclude that the documents introduced into evidence at the hearing
revealed that Berne had a blood-alcohol level in excess of (.08, which raises the
presumption that Berne was driving while under the influence of alcohol to the extent
that his normal faculties were impaired. Those documents, including the affidavit, were
properly admitted into evidence. This shifted the burden to Berne to overcome the
presumption by showing that the pertinent statutes and the methods approved by FDLE
that are incorporated into the administrative rules were not substantially complied with.
Instead, Berne attacked the approval of the Intoxilyzer 8000 because it incorporated a
version of software that had not been approved, when all that is required under the rule
is an evaluation. Berne failed to meet his burden of overcoming the presumption of
impairment, and the circuit couft applied the wrong law in quashing the administrative
order affirming the suspension of Berne's license. Indeed, the circuit court order clearly
indicates that absent an opinion from this court, the circuit court will continue to apply
the wrong law in future cases of administrative license suspensions involving breath

tests administered on the Intoxilyzer 8000. Accordingly, we grant the petition and quash



the order under review."

WRIT GRANTED; ORDER QUASHED.

EVANDER and JACOBUS, JJ., concur.

'This court and others have rendered numerous decisions that have granted
petitions for certiorari under similar circumstances. See Department of Highway Safety
and Motor Vehicles v. Falcone, 983 So. 2d 755, 756 (Fla. 2d DCA 2008); Dep't of
Highway Safety & Motor Vehicles v. Patrick, 895 So. 2d 1131, 1133 (Fla. 5th DCA
2005); Alliston at 143-44; Dep't of Highway Safety & Motor Vehicles v. Lazzopina, 807
So. 2d 77, 77 (Fla. 5th DCA 2001); Dep't of Highway Safety & Motor Vehicles v. Neff,
804 So. 2d 519, 520 (Fla. 5th DCA 2001); Dehart at 1080; Dep't of Highway Safety &
Motor Vehicles v. Cochran, 798 So. 2d 761, 762 (Fla. 5th DCA 2001); Mowry at 658;
Russell, 793 So. 2d at 1076; see also State Farm Florida Ins. Co. v. Lorenzo, 969 So.
2d 393, 398-99 (Fla. 5th DCA 2007) (“Moreover, we note the error could have a
pervasive, widespread effect in other proceedings.”).
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Barfield, Laura

From: Edward G. Guedes [EGuedes@wsh-law.com]

Sent:  Monday, May 16, 2011 12:27 PM

To: 'Pat WHITAKER'

Cc: Barfield, Laura

Subject: RE: Status of Examination of Intoxilyzer 8000 Source Code

Thanks, Pat. Just sa you know, Escambia County Judge Dannheisser in State v. Zia just signed onto the notion
of forcing the defendants there to participate in the June examination in Owensboro. He's entering CMI's
protective order and defense counsel is to get on board quickly.

Edward G. Guedes

i Partner
WE Board Certified in Appellate Practice
SE I(S)S Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
ROTA 2525 Ponce de Leon Blvd., Suite 700

HELFMAN Coral Gables, FL 33134
PASTORIZA www.wsh-law.com

Tel: (305) 854-0800

COLE & Fax: (305) 854-2323
BONISKE, P.1.

gﬁ Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information which is legally
privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any
disclosure, copying, distribution, use, or any action or reliance on this communication is strictly prohibited. If you have
received this e-mail in error, please notify the sender immediately by telephone (305) 854-0800 or by return e-mail and delete
the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments), unless otherwise specifically
stated, was not intended or written to be used, and cannot be used, for the purpose of (1} avoiding penalties under the Internal
Revenue Code or (2) promoting, marketing or recommending to another party any matters addressed herein.

From: Pat WHITAKER [mailto:PWHITAKER@sa18.state.fl.us]

Sent: Monday, May 16, 2011 11:37 AM

To: Edward G. Guedes

Cc: LauraBarfield@fdle.state.fl.us

Subject: Re: Status of Examination of Intoxilyzer 8000 Source Code

I have so notified the county court judges and Judge Alva. I will be giving instructions to the prosecuting
attorneys to ask the court in each case to encourage participation. Thanks for the update.

Pat Whitaker

5/17/2011
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Misdemeanor Division Chief
101 Bush Boulevard

PO Box 8006

Sanford, FL 32772-8006
(407) 665-6404

Fax# (407) 665-6420
pwhitaker@sa18.state.fl.us

>>> "Edward G. Guedes" <EGuedes@wsh-law.com> 5/13/2011 10:28 AM >>>
Dear Colleagues,

The purpose of this e-mail is to bring all of
you up to date with respect to recent
developments regarding CMI's efforts to
provide access to the source code for the
Intoxilyzer 8000 in a meaningful but
nonetheless secure manner that doesn’t
compromise CMI's proprietary interests or the
integrity of the State's breath-alcohol testing
program. You should feel free to share this
e-mail with your colleagues.

In Clay, Nassau and Duval Counties, CMI
has agreed to produce (and in Clay County,
has actually produced) the written source
code in searchable PDF format on a secured
flash drive known as an Iron Key. This
approach has been specifically endorsed by
the judges in those counties as constituting
complete compliance with the subpoenas
directed to CMI asking for access to the (-
8000 source code. In those cases, which all
involved trial rather than discovery
subpoenas, access to the source code in its
native electronic format has been denied.

In Seminole County, Circuit Judge Alva
entered in March CMI's protective arder and
directed that an examination of the 1-8000
source code in its native electronic format
take place at CMI’'s headquarters in
Owensboro, Kentucky. After discussion with
defense counsel (Stuart Hyman), we have
written confirmation that Dr. Harley Myler, a
defense expert routinely retained by
defendants around the state, will conduct an
examination of the source code in Kentucky
on June 9-10, 2011, with June 11, 12, 16 and
17 reserved for additional possible dates of
examination, We believe this examination
will resolve many of the outstanding issues
that are pending around the state and in
many of your cases.

To maximize the benefit of the examination
taking place in June, we encourage all of you
to “go on record” and alert your judges to
these facts and to strongly encourage (if not
insist) that defense counsel participate in the
examination. To the extent those attorneys

5/17/2011



are employing Dr. Myler's services, all that
would be required to participate in the
examination is the entry of the approved
protective order in each pertinent case, as
well as execution of the form non-disclosure
agreement by each individual (including
counsel) who will have access to the source
code in Kentucky. If, an the other, a different
expert is to be used, CMI would need to
notified of the identity of that expert and,
assuming he or she has not worked for a CMI
competitor within the past several years, a
non-disclosure agreement would have to be
executed by the expert. Many of you already
have seen a sample of the protective order
and relevant exhibits/agreements by virtue of
CMI's having attached them to motions that
have been filed in your jurisdictions. Ifa
defendant is going to participate in the
examination, however, we would ask that you
notify us so that we may deliver to you the
most current version of the protective order
and exhibits (which include the non-
disclosure agreement).

Participation in the examination in Kentucky
is not intended to preclude examination of the
written source code on fron Key in your
respective counties. If that is the preferred
method for your judges (or if that is to take
place as a precursor to the June examination
in Kentucky), all that would be required would
be a slightly modified protective order that
specifies the nature of the examination to
take place. This would be a protective order
comparable to that entered by the judges in
Clay, Duval and Nassau Counties.

By the same token, CMVI's decision to provide
access fo the source code should not be
construed as interfering with any legal
strategies or arguments you may wish to
make in your respective cases regarding the
materiality of the source code or other
technical aspects of the Intoxilyzer.

Many of you have reached out to CMI for
assistance in moving your cases forward.
We believe that the foregoing examination
opportunities should address all of those
requests and should hopefully satisfy the
concerns of your judges. | have already met
with a number of you and appeared before
some of the judges in your jurisdictions to
address these very subjects. If appropriate, |
could be available for a status conference or
other organizational meeting, but | would ask
that an effort be made to arrange for a
telephonic appearance, since | suspect | may
be asked to do this a number of times around
the state.

5/17/2011
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Of course, | am always available to discuss
with you any concerns you may have.

Regards,
Ed Guedes

Edward G. Guedes

Partner

Board Certified in Appellate Practice

Weiss Serota Helfman Pastoriza Cole & Boniske, P.L.
2525 Ponce de Leon Blvd., Suite 700

Coral Gables, FL 33134

www.wsh-law.com

Tel: (305) 854-0800

Fax: (305) 854-2323

% Think before you print

This message, together with any attachments, is intended only for the addressee. It may contain information
which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is
strictly prohibited. If you have received this e-mall in error, please notify the sender immediately by telephone
(305) 854-0800 or by return e-mail and delete the message, along with any attachments.

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we
inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless
otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another
party any matters addressed herein.

5/17/2011
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VED
316 East Ninth Street RECE!
Owensboro, KY 42303
866-835-0690 APR 13 201
www.alcoholtest.com FDLE

Alcohol Testing Program

Intoxilyzer-8000

Compatible External Printers

CMI has tested the following printer brands/models with the Intoxilyzers
8000 and found them to be compatible:

Samsung ML-1450 (parallel)

Samsung ML-1750 (parallel)

Brother HL-2070N (parallel)

Brother HL-2170W (USB)

Brother HL-5240 (parallel and USB)
Brother HL5250D (parallel and USB)
HP Laserjet 1200 (parallel)

HP Laserjet 1300 (parallel and USB)
HP Laserjet 1320 (parallel and USB)
Pentax Pocket Jet 3Plus (USB, connected internally to OH5 units)
Brother HL-5340 (paraliel and USB)
Brother HL 5150DLT (parallel and USB)

Note: Please ensure the printer selected utilizes a printer port compatible with the
intoxilyzers 8000 it will interface with (i.e. USB or parallel). Newer models using high speed

USB 2.0 are being qualified by engineering.

April 2011
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Barfield, Laura

From: Hagan, Pam [pjhagan@alcoholtest. com]

Sent: Wednesday, April 13, 2011 3:01 PM RECE“’ED

To: Barfield, Laura
Subject: Printer Compatibility - Updated tist APR 1 3 201

Attachments: |-8000 Printer Compatability List 4-2011.pdf
FDLE
Hi Laura, Alcohol Testing Program

Attached, please find an updated printer compatibility list.

Pam

Pamela J. Hagan

Technical Sales Manager
CMI, Inc.

316 East Ninth Street
Owensboro, KY 42303
Toll Free: 866-629-9260
Office: 270-685-6294

Cell: 270-748-0805

Fax: 270-685-6678

Email: pjhagan@alcoholtest.com
Web: www.alcoholtest.com

Are we connected on Linkedin?

IMPORTANT WARNING: The information in this message (and the documents attached to it, if any) is confidential and may be legaily privileged. It is
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copying, distribution or any action taken, or omitted to be taken, in reliance on it is prohibited and may be unlawful. If you have received this message in
efror, please delele all electronic copies of this message (and the documeants attached to it, if any), destroy any hard copies you may have created and
notify me immediately by replying to this email. Thank you.
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316 E. 9th St
Owensboro, KY 42303
1-886-835-0620

Fax: 270-685-8678
wwaw, aicoholtest.com

October 13, 2011

Patrick Murphy

Department Inspector

Flerida Department of Law Enforcement
Alcohol Testing Program {Rm. A3051)
PO Box 1489

Tallahassee, FL 32302

Dear Patrick,

In respense to the guestion you posed earlier in the week regarding the intoxilyzer 8000, the
measurement of breath alcoho! concentration is ngt dependent in any way on the measurement of flow
rate or volume. The instruments are designed to measure the alcohol concentration of the sample
provided to them.

As we both know, the protocot utilized by FDLE calls for the festing of sample concentration accuracy
using a NIST traceable standard twice during each breath test, again monthly, and alsa yearly. Each of
these tests validates the accuracy of the tested instrument.

¥ you have any further questions, please give me a call.

Thank you,
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TobyS. Hall
President
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Certificate of Calibration

This i to cortify the calibrotion of HNGNENEYNr *  serial  aumber
. mandafoctursd by CMI Inc.. a0 subsidiory of MPD,
Ine. of Owensboro, Kentucky, wos tesied and found to conjorm to the
National Higlway Traffic Safety Administeation (NHTSA) Standard for
Deyices ta Measure Breath Alcohol (Federal Register, Vol.58 Nod79, pp
4870548710, Sepy. 17, 1993) for acruracy and precision. Referance
materials are traceable through she National Instituze of Stendards und
Technology ( NIST) 1o the Internutional System of Units (81).

316 Ensi 8" Strewt
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P o, 540077 R

RECEIVED

SEP 10 2012

FDLE
Alcohol Testing Program

8499 58S B2 "ONI *IWD g£:17  2l8c-ET-d35



INC.

316 E. 9th St.
Owensboro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholiest.com

July 13, 2012

JUL 21 201
FILE
Ms. Laura D. Barfield, Manager Alcohof Testing Progranm
FDLE - Alcohol Testing Program
PO Box 1489

Tallahassee, FL. 32302
RE:  Your Inguiries

Dear Ms. Barfield:

This letter is in response to your request for information regarding two Engineering Change
Notices (“ECNs”): CM04-190 and CM05-073. These ECNs, dated August 2004 and April 2005,
respectively, involved changes to the exhaust assembly, CMI part number 021492FL.

ECN CM04-190 covers the addition of the hole in the check valve. The purpose of the hole is to
minimize the affect of leaks when using a wet bath simulator.

Intoxilyzer 8000s with serial numbers, 80-001173, 80-001175, and 80-001181, were assembled
in January of 2005 and would have had the hole in the check valve from the date of their
manufacture. We have since confirmed that each instrument listed does, in fact, have the hole in
the check valve,

ECN CM05-073 covers a change in screw length in the exhaust assembly.  The purpose of
shortening the screw was for precautionary reasons. [t was determined that the original screw
was a little too long (1mm).

We have confirmed that Intoxilyzer 8000s with serial numbers, 80-001173, 80-001175, and 80-
001181, do have the shorter screw in place.

These changes do not affect the accuracy or precision of the Intoxityzer 8000 currently being
utilized in the State of Florida.

‘ mﬁaulkner

Engineering Manager

HN TOXILYZERe .. so you can breathe easier
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316 E, 9th 8t
Cwensgboro, KY 42303
1-866-835-06580

Fex: 270-885-6678
www.alcoholtest.com’

July 13, 2012

Ms. Laura D, Barfield, Manager
FDLE — Alcohol Testing Program
PO Box 1489

Tallahassee, FL 32302

RE:  Your Inquiries

Dear Ms. Barfield:

Thig letter is in response to your request for information regarding two Engineering Change
Notices (“BECNs”): CM04-190 and CMO05-073. These ECNs, dated August 2004 and April 2005,
respectively, involved changes to the exhaust assembly, CMI part number 021492FL.

ECN CM04-190 covers the addition of the hole in the check valve, The purpose of the hole is to
minimize the affect of leaks when using a wet bath simulator.

Intoxilyzer 80008 with serial numbers, 80-001173, 80-001175, and 80-001181, were assembled
in January of 2005 and would have had the hole in the check valve from the date of their
manufacture. We have since confirmed that each instrument listed does, in fact, have the hole in
the check valve.

ECN CM05-073 covers a change in screw length in the exhaust assembly.  The purpose of
shortening the screw was for precautionary reasons. It was determined that the original screw
was a little too long (1mm).

We have confirmed that Intoxilyzer 8000s with serial numbers, 80-001173, 80-001175, and 80-
001181, do have the shorter screw in place.

These changes do not affect the accuracy or precision of the Intoxilyzer 8000 cumrently being
utilized in the State of Florida.

?cegely%/
ng;aulkner
Engineering Manager

INTOXILYZER- .50 you can breathe easier
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Statement of Warranty

Il New Product Warranty

CMI Inc. warrants that each new product will be free from defects in material and workmanship,
| under normal use and service, for a period of one year from the date of invoice to the initial §
purchaser. CMI’s obligation is limited to repairing or replacing, as CMI may elect, any part or ||
parts of such product, which CMI determines to be defective in material or workmanship, |
Warranty repairs will be performed at the factory or at a factory authorized service center.

I The product, or part of the product, considered to be covered by the conditions of this warranty [
shall be returned, freight prepaid, in its original shipping container or similar protective
Il container, to the factory, only after receipt of a Returned Material Authorization number from |
i CMI. The repaired or replacement part or product will be returned from CMI or the authorized j
service center, freight prepaid.

!l Warranty coverage extends only to the original purchaser and does not include abuse, misuse,
| cables, switches or use of the product for other than its intended purpose. This warranty also
does not apply if the product is adversely affected by attaching any feature or device to it, or is in
any way tampered with or modified, without expressed written permission from CMI, Inc.

Repaired Product Warranty

Out of warranty product repairs are warranted for 90 days from the date of repair. This includes
| labor and those parts, which are replaced. If additional repair is required within the 90-day
| period, there will be a charge for any parts that were not originally replaced. Repairs made
during this 90-day period that are unrelated to the original repair are not covered under the
warranty.

There are no warranties expressed or implied, including but not limited to, other than those
i contained in this warranty. In no event shall CMI be liable for any loss of profits or any indirect
or consequential damages arising out of any such defect in material or workmanship.

INTOXILYZER®
vn [T .

316 E. 9™ Street
Owensboro, KY 42303
1-866-835-0690
www.alcoholtest.com
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316 E. 9th St.
Owensboro, KY 42303
1-866-835-0630

Fax; 270-685-6678
www.alcoholiest.com

March 9, 2012

Florida Department of Law Enforcement
Alcohol Testing

2729 Fort Knox Boulevard

Building 2

Tallahassee, FL 32308

Attn: Ms. Laura Barfield, Program Manager

Dear Laura,
As per the request of Roger Skipper, 1 am writing this letter to advise you of the date indicated
on CMI’s Engineering Change Notice for the addition of the hole to the check valve located in

the Intoxilyzer 8000 end block. The Notice is dated August 18, 2004.

Should you have further questions, please do not hesitate to contact me.

B Dl

Brian Faulkner
Manager, Engineering

RECEIVED

MAR 26 2012

FDLE
Alcohol Testing Program
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From: Triggs, Alan <ACTriggs@alcohoitest.com>
Sent: Thursday, January 17, 2013 12:10 PM

To: Barfield, Laura

Subject: Letters

Attachments: Barfield 1-14-13.pdf; NHTSA Response 12-3.pdf
Laura,

Attached is the response from NHTSA regarding the hole in the check valve and short screw. Also attached is
notification regarding an upcoming change in the 8000. We have submitted the change to NHTSA. We have a verbal
approval. We will let you know when we get the official letter.

Piease let me know if it is OK to forward the documents to the TSRPs in Florida.

Alan C. Triggs, Esq.

Corporate Counsel/Compliance Officer
CMI, Inc.

{270) 685-6681



Barfield, Laura

—— L ]
From: Triggs, Alan <ACTriggs@alcoholtest.com>
Sent: Thursday, January 17, 2013 2:18 PM
To: Barfield, Laura
Subject: RE: Letters
Laura,

it will be all 8000s produced after the evaluation.

Alan C. Triggs, Esq.

Corporate Counsel/Compliance Officer
CMI, Inc.

{270) 685-6681

From: Barfield, Laura [mailto:LauraBarfield@fdle.state.fl.us]
Sent: Thursday, January 17, 2013 1:15 PM

To: Triggs, Alan

Cc: Johnson, Ann Marie

Subject: RE: Letters

Alan,

Thanks for the letters. Forwarding them is fine with me.

Will this change take place in new Florida instruments after NHTSA evaluates it?
Laura

From: Triggs, Alan [mailtg:ACTriggs@alcohaitest,.com]
Sent: Thursday, January 17, 2013 12:10 PM

To: Barfield, Laura

Subject: Letters

Laurs,

Attached is the response from NHTSA regarding the hole in the check valve and short screw. Also attached is
notification regarding an upcoming change in the 8000. We have submitted the change to NHTSA. We have a verbal
approval. We will let you know when we get the official letter,

Please let me know if it is OK to forward the documents to the TSRPs in Florida.

Alan C. Triggs, Esq.

Corporate Counsel/Compliance Officer
CMI, Inc.

{270) 685-6681

This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
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316 E. 9th St
Owensboro, KY 42303
1-866-835-0680

Fax: 270-685-6678
www.alcoholtest.com

January 14, 2013

Ms. Laura D. Barfield, Manager
FDLE - Alcoho! Testing Program
PO Box 1489

Tallahassee, FL 32302

RE: Modification of the Intoxilyzer 8000

Dear Ms. Barfield:

This letter is to inform you of an upcoming change to new Intoxilyzer 8000s that are sold into
Florida. Due to the discontinuation of the paint currently used on the inside of the plastic cover,
CMI has chosen a replacement paint that has the same properties as the current paint.

CMI has submitted the Intoxilyzer 8000 with the new paint to the Volpe Transportation Systems
Center for re-evaluation by NHTSA. CMI will inform you of the results of the re-evaluation
upon receipt.

This change in paint in no way affects the instruments currently in Florida nor will it affect the
precision, accuracy, or performance of instruments that are sold into Florida in the future. If you
have any questions or concerns regarding the change, please feel free to call.

Sincerely,

Alan C. Triggs
Corporate Counsel/Compliance Officer

p
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AFFIDAVIT OF ALAN C. TRIGGS
CORPORATE COUNSEL FOR CMI, INC.,

I, Alan C. Triggs, being duly sworn, state:
1. Tam over twenty-one (21) years old.

2. Tam Corporate Counsel and Compliance Officer for CMI, Inc., located at 316 E. 9™ Street,
Owensboro, Kentucky 42303,

The attached document is the revision history for the Intoxilyzer 8000 used in Florida that
was provided to FDLE, state attorneys, TSRPs, and defense attorneys.

(F5]

4. There 1s not a document that details the lines of source code that were changed.

5. The revision history starts at version 8100.13 and goes through version 8100.27. There is not
a revision history for versions 8100.00 through 8100.12.

6. FDLE only has software version 8100.27, which is encrypted. FDLE is not in possession of
software version 8100.26 as it was returned to CMI, Inc. on April 6, 2010.

7. CMI Inc. will provide effective access to the unencrypted source code, versions 8100.26 and
8100.27, at CML Inc. in Owensboro, KY in compliance with the Orange County en masse
Order dated September 22, 2014 and Orange County Judge Bell's order dated May 27, 2015.

AFFIANT FURTHER SAYETH NOT

.. Sy /;i,“’///’*”’ 5 faq 15

Alan C. Triggs Date/ '
State of Ohio )
County of Hamilton ) 88.

Subscribed and sworn to before me in the county of Hamilton, State of Ohio, this ., 7 day of
May 2015.
o o A 4
Y Thpin diop
Notary Public !

My Commission expires:
April 21, 2017
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Confidential and Proprietary Information — Do Not Copy or Remove

Florida FDLE 18000 8100.xx
e
Changes from 8100.26 to 8100.27
(10/04/2006)

General notes on this build:
Handle breath acceptance after 3 minute sampling period expires.
Allow for remote "Upload OK" message handling.
Timestamp tests at completion of test rather than at STB push.
Increase magswipe timeout to 5 seconds to allow for new DL's with more data.
Allow transfer files while in menu mode - for future use.

T T T
Changes from 8100.25 to 8100.26
(12/28/2005)

General notes on this build:
Updates to record recall engine.
Remove seconds from time stamp in printout headers.
Obtain Subj Sex from the DL swipe.
Allow up to 150 (up from 32) tests of any kind to be recalled and reprinted.
Store breath results for VNM and SNL exceptions.

I T T
Changes from 8100.24 to 8100.25
(12/9/2005)

General notes on this build: _

Ask for review after entering lot/serial numbers during inspection tests.

Change the auto-filled 3 digit targets in the remarks section to 2 digit targets (080
becomes 08).

If the pre/post diagnostics fail in the inspection test, force user acknowledgement
to continue.

Restore the setup for preliminary resuits in the general setup menu.

Updates for No .02 agreement.

Daylight savings updates and implementation of new 2007 changes.

Improvements to file system.

Add control value and digit setting to the cyimder change record.

Extend footnotes on result tables to account for longer messages.

Support for continuing custom sequence if breath result is VNM, SNL, or NSP.

Request 3rd test If at least one valid sample was obtained and the other was
VNM, SNL, or NSP.

Give display message and audible alert if 3rd test required.

Allow file transfers of files >512kB.

Store StdDevs in the inspection records.

Increment Subject record count.

Add "Time/Date Changed" flag to subject record.

Create Standard Change Record (stdrec).



Confidential and Proprietary Information — Do Not Copy or Remove

Save inspection record before printing it.

New exceptions that replace/expand "Insufficient Sample™: Volume Not Met &
Slope Not Level.

Allow change of Agency password from Agency Inspector menu.

Added std dev review/print for individual solutions during department inspection.

Improved interface for drop down lists.

Improved mechanism for writing changes to EEPROM.

File system improvements.

Update task stack sizes.

Update to serial bus interface.

Update mag card reader interface.

Update modem hang up routine for instrument initiated calls.

Added new remote command to tell instrument if Upload was successfu]

Add user-notification while record downloading.

Updates to implementation of the test sequencer.

Added in battery support for future use.

i
Changes from 8100.20 to 8100.24
(4/1/2005)

General notes on this build:
Remove Level 4 menu.
Allow review of acetone simulator results during inspection test
Store acetone sim results in inspection record.
Ensure DST date is calculated at startup.
Enable Factory menu encrypted passcode with "3 strikes” rule.
Save each exception code for each sample in the inspection record.
Allow correction of date/time again during subject test data entry.
Support for encrypted backdoor passcodes to menu levels that are
Customer-programmable.
Improvements to file transfer/firmware update protocol.
Update encoding/printing for exceptions.
Put seconds in test time field in records.
Update numerous messages/prompts.
Update averaging for gas tank pressure.
Improve mechanism for display message when coming out of standby to ready.
Include a checksum of code flash during diagnostics.
Display warning messages during Standby/Ready for:
Monthly Al (starting 5 days from end of month);
Al Upload (if one is pending);
Num Subj Tests (after 125 tests);
Gas PSI (below 50 PSI).
Improvements to mag card reader interface.
Print header for control tests indicating the control test type.
Require Al test to be uploaded w;thm 5 days of test or disable instrument,
upload/clear to reset.
Disable instrument if last Al test is not performed once per calendar month, run



i
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Confidential and Proprietary Information — Do Not Copy or Remove

'‘compliant' Al test to reset.

Disable instrument after 150 subj tests, upload/clear to reset.

Add support for programmable passcode.

Hardcode settings for date/time.

Add support for operator (user) middie initial in escape menu login and subject
test.

Add software version on non-form printout headers.

New remote password change command.

Reset subj test counter and clear upload requirements when flash erased.

Removed unsupported remote commands.

Reorder inspection check flags when transmitting record.

Updates to the remote directory listing functionality.

Enhances to remote upload functionality.

Run the ending cal check and diagnostics test if a non-instrumentation exception
~occurs once the first breath test is reached. Any instrumentation
~ exceptions cause test sequ‘ence to abort.

Allow VCode data entry to start in the same place every time through the review.

Allow blank entry for Operator middle init.

Do not allow operator to change date/time during subj test.

At end of data entry, show subj test # and holid for Enter key.

Added support for drop down lists for Agency and VCode.

Default subject review answer to 'Y".

Removed extra airblank before 3rd breath sample.

Updates to inspection printout.

Always review sim results after each set, regardless of pass or fail.

Always update the Last Agency Inspection date and start the 5 day upload timer,

regardless of complies or not.

Change the 'Lot #' prompts.

Improve the date calculation for the Al Due In X Days warning.

Make sure default answer to ‘Repeat' is 'Y" in inspection test.

Add support for Inspection test review.

Inspection Test is savable once past the data entry for the inspector;
" before then, aborting does not save record.

Ask Y/N before running baro pressure check.

Update ACABA test sequence (one of the non-evidential test sequences).
Improved observation time calculation.

Default y to Print question in inspection test.
Change wet cal check time to 30 seconds

Changes to remarks section on inspection form.

'Rewording/reformatting of forms.

Remove Condition Check from Inspection tests.

Add 'Num simulators used' to Department Inspection.

Make menus exclusive.

Allow user time to fix external printer problems when printing mSpectlon tests.
Change 'Diagnostics’' prompt in Inspection tests to 'Diagnostic Check!.
Change 'Invalid Sample' to 'Slope Not Met'.

Diagnostics: change 'Pass' to 'OK'.

Remove UTC/Case & Video data entry fields.
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Support for storing 2 iterations of each sim test during inspection routine.
Support for remote call back feature.
Support for transmission of new record types.

i e e
Changes from 8100.16 to 8100.20
(08/20/2004)

General notes on this build:
Improvements to handling of transmission of Inspection record.
Updated sequencer exception handling.
Teggle for preliminary breath results.
Handle 4 digit years.
Change deficient sample message to "Insufficient Sample".
Change no sample given message to "No Sample Provided".
Don't allow a space char as the first char during data entry.
Menu options
Level 1 menu, remove 'E'
Level 2 menu, remove change location (agency)
Level 3 setup menu, change verbiage for toggle disable byte to: "Enable
Instriment” or "Dicable Instrument" bacsed on instrumaent ctate.
Level 3 setup menu, option ‘L', change prompt to refer to Agency rather
than location. '
Please Blow prompt during breath sample changed to "Provide Sample Now".
Form atp38, change "Instrument Location" to "Instrument Registered To:".

Custom Test
' Only allow a 'null' entry on Subject middle initial during all data entry
~ questions. : ‘
No .02 agreement should look for agreement between any 2 of the 3 tests.

~Improvements to inspection routine:
Improved logic for 'Are you Sure?' question.
Force volume display during min sample volume test.
Limit # of retries and extend to acetone simulator test.
Update to pressure sensor check in inspection routines.
Agency Inspection (Level 2)
Add time of inspection on form.
Acetone test is 3 samples.
Agency name is autofilled from instrument location on form.
Alc free/moa alc test is ABABA with alc free on first blow, moa on 2nd
blow. | '
Default all Y/N data entry Q's to "Y' (also for Department inspection).
Put operator name on left hand side of line on form atp40/41.

Departméh_t Inspection (Level 3)
Add time of inspection on form.
Acetone test is 10 samples.
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Agency name is autofilled from instrument location on form.
Min sample volume test is pass/fail same as baro monitor.
Alc free/moa alc test is ABABA with alc free on first blow, moa on 2nd
blow. ,
Adding a 30 second purge blank after the wet bath solutions and before dry gas
in auto_cal.

Update the rel std dev limit for solutions in autocal.

Improve referencing before each set of solutions in autocal.

improve referencing after the referencing airblank in a test sequence.
~ Tumns off source when entering disabled mode.

Improvements to review of 'observation time' data entry.

Improvements to review of 'subject driver license info' data entry.

Add data entry questions for Lot/exp date in inspection tests.

Update number of master control messages.

Add magswipe support.

Add support for reprint of inspection test.

Digital simulator support (disabled) for future use.

Increase remarks field size from 20 to 60 each.

Auto fill Complies field.

////////////{//_////////////////////////////////////////f///////////////////////f//////
Changes to 8100.18

No notes- available on this buiid. In-house, éxperimental build.

I T
Changes from 8100.13 to 8100.16
(04/16/2004)

General notes on this build:
Update conversion utility function.
Added a global disable/enable function.
Added a modem callout demo.
Inspection Routine: first pass implementation
In subject test data entry, when changing date/time don't change location too.
Added programmable password for menu 2 only. Changable from menu 4.
Moved call to get login info to master control.
Language changes to network setup messages.
Handle the end of autocal.



INC.

316 E. gth St
Owenshoro, KY 42303
1-866-835-0690

Fax: 270-685-6678
www.alcoholiest.com

May 23, 2016

Amn Marie Johnson, Legal Advisor
Alcobol Testing Program

Florida Department of Law Enforcement
2331 Phillips Road

Tallahassee, FL 32308

RE:  Accuracy of the Intoxilyzer 8000

Dear Ms. Johnson:

The National Highway Traffic Safety Administration (“NHTSA™) Highway Safety Programs;
Conforming Products List of Evidential Breath Alcobol Measurement Devices requires that all
approved devices have an accuracy of +/- 0.005 or +/- 5% g/210L, whichever is greater. While
CMI does not make recommendations regarding instrument accuracy, the accuracy of the

Intoxilyzer 8000 meets and exceeds the Federal requirements for this industry.

Should you have any further questions or concerus, please feel free to call.

Sincerely,

Alanw C. Triggs

Alan C. Triggs
Corporate Counsel/Compliance Officer
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INC.

316 East 9th Street
Owensboro, KY 42303
1- B65-835-0680

Fax 270-685-6678B
www.alicoholtest.com

August 12, 2016

Florida Department of Law Enforcement
Alcohol Testing Program

PO Box 1489

Tallzhassee, FL. 32302

Atin: Dr. Brett Kirkland

Program Manager

Re: [-8000 Power Distribution PWB (p/n 021288) update
Dear Dr. Kirkland,

The Intoxilyzer 8600 Power Distribution Board (p/n 021288G01) utilizes 3 power supply componenis
that have recently went obsolete. A second, interchangeable source has been identified for these
components.

Rest assured, this update does not affect the accuracy or precision of the Intoxilyzer 8000 currently being
utilized in the State of Florida.

If you have any further questions about this matter, please feel free 1o contact me.

Sincerely,
LM

Jon Grantham
Engineering Manager
CMI, Inc.

-
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316 East Ninth Street
Owensboro, KY 42303
866-835-0690
www.alcoholtest.com

August 27, 2017

Dr. Brett Kirkland, Manager
FDLE - Alcohol Testing Program
2331 Phillips Road

Tallahassee, FL 32308

RE: Intoxilyzer 8000 Internal Printer Update

Dear Dr. Kirkland:

Due to obsolescence of the existing Intoxilyzer 8000 internal printer components, a
replacement printer interface board (p/n 690062) and printer mechanism (p/n 690076)
will be installed in all new Intoxilyzer 8000s and in existing Intoxilyzer 8000s in for
service requiring a printer replacement.

‘These printer changes also necessitate new mounting hardware and brackets. The new
rm allows for easier loading of paper as the printer arm swings up allowing
n to guide the paper over the printer head.

-+ anges to the internal printer will not affect the accuracy or precision of the
|8

questions or concerns, please feel free to call me.






